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1.Introduction

The Commission welcomes the recent publication of draft aims and
principles as a significant step in developing terms of reference for an
independent public inquiry into the handling of the COVID-19 pandemic
(“the Inquiry”).

The Commission particularly welcomes the Scottish Government’s
stated expectation that the Inquiry should take “a person-centred, human
rights based approach to ensure that every person and organisation
taking part can meaningfully participate, be treated fairly and be
empowered to take part in the Inquiry” and that “[ijn reporting ...the
Inquiry ... demonstrate that this approach has informed its
recommendations.”

The Commission first called for a human rights based approachto a

public inquiry last year, in the context of reporting on human rights in
care homes, and has since reiterated this call in relation to an inquiry
into all aspects of the handling of the pandemic.

Other positive aspects of the published documentinclude the intention
that the Inquiry be outcome focused and identify lessons throughout its
work with timely reporting and recommendations. We also welcome the
Ministers’ expectation that the Inquiry will be established by the end of
the year.

In line with the Scottish Government’'s commitment to take a human
rights based approach to this Inquiry, we expect that human rights will
play a crucial role in shaping its design, running and outcomes.


https://www.gov.scot/publications/covid-19-inquiry/
https://www.gov.scot/publications/covid-19-inquiry/
https://www.scottishhumanrights.com/media/2054/coronavirus-care-homes-briefing-140720_vfinaldocx.pdf
https://www.scottishhumanrights.com/media/2198/letter-to-dfm-and-cab-sec-health-re-covid-inquiry-may-2021.pdf

While a human rights based approach to the Inquiry will require and
support meaningful participation, it should also be understood in terms of
the following requirements:

a) Analysing the full impacts of the pandemic on individuals’ enjoyment
and realisation of their human rights, particularly those disproportionately
impacted;

b) Meeting the standards of investigation derived from human rights
law;

c) Applying the principles of the human rights based approachin the
design, process and analysis of the inquiry.

These requirements are overlapping, interrelated and mutually
supportive. For example, it would not be possible to deliver a human
rights based inquiry which did not analyse the pandemic’s impact upon
enjoyment of rights and meet the resulting standards of investigation.

A human rights-based public inquiry can be understood as an enhanced
public inquiry, in which international human rights standards and
principles support and supplement the domestic framework for public
inquiries.

2.Human Rights Based Approach

Throughout this response the Commission will refer to a “human rights
based approach” (“HRBA”).

A HRBA goes beyond simply ensuring compliance or accountability in
relation to human rights law but rather sets out an approach to respect,
protect and fulfil human rights in both process and outcome.

Taking a HRBA should ensure that human rights are respected,
protected and fulfilled in the design, running and outcomes of the
Inquiry. It further requires that human rights are fulfilled in terms of the
implementation of the Inquiry’s recommendations, and ensuring that the
Inquiry and other available remedies together satisfy the human rights
requirement for effective remedy.



A HRBA is about empowering people to know and claim their rights, and
increasing the ability and accountability of individuals and institutions
who are responsible for respecting, protecting and fulfilling human rights.
There are some underlying principles which are of fundamental
importance in applying HRBA in practice. These are known as the
PANEL principles: Participation, Accountability, Non-Discrimination,
Empowerment and Legality. In order to ensure that the Inquiry takes a
human rights based approach, each of these elements ought to be
addressed in the Terms of Reference, as well as in the development of
those Terms of Reference.

Participation

A HRBA requires that those who will be affected by processes and
decisions, in terms of their human rights, should be involved in those
processes and decisions.

In the context of the Inquiry, rights holders should be involved in the
design, process and outcome. This will include effective and accessible
communication, to ensure everyone who is affected knows about the
Inquiry and any other remedies, and ensuring that supportis in place to
allow them to participate effectively. Importantly, rights holders should be
involved in the design and in shaping how the inquiry will operate.
Examples of questions that should involve rights holders and their
families are how the independence of the Inquiry will be secured; how
members of the Inquiry should be selected and selection criteria; how
the Inquiry will operate — including mandate and powers andwhat
remedies may look like.

The participation of those most impacted by the COVID-19 response is
critical to: ensure the Inquiry is examining the right issues; secure public
legitimacy, anddeliver recommendations which are meaningful.

Accountability

A HRBA requires accountability of those responsible for the respect,
protection and fulfilment of human rights: the duty bearers.



Accountability involves identifying what there should be accountability
for; who is accountable; how that accountability will be realised; and
what will be done to fulfil the requirement for effective remedies.

Accountability in the broadest sense requires effective monitoring
(through data collection and inspections), effective remedies (including
independent complaints mechanisms and access to justice) and
effective corrective action to be taken where deficiencies are identified. It
requires the existence of appropriate law and policy structures,
institutions, administrative procedures and other mechanisms where
individuals can seek remedies and have access to justice where
needed.

The Commission notes that a public inquiry into the impact of decisions-
made in relationto COVID-19 sits within an important constellation of
accountability measures - legal, administrative, regulatory, political and
social. For example, some COVID-19 related deaths will be investigated
by the Crown Office under its mandate to investigate sudden,
unexpected and unexplained deathsin Scotland. COVID-19 related
deathsin prison or police custody must be reported to the Procurator
Fiscal (PF) and a Fatal Accident Inquiry (FAI) must be carried out in
relation to these cases.! In May 2020 the Lord Advocate instructed that
COVID-19 deaths of residents in care homes, and cases where the
deceased may have contracted COVID-19 during the course of their
employment, including care home workers, must also be reported to the
PF for possible investigation.? What type of investigation will follow by
the Crown will depend on the circumstances of the cases. Historically an
FAI has taken place in only a small proportion of cases® and a Sheriff
has made recommendationsin only a very small proportion of FAI's.* In
some cases a criminal prosecution may follow the PF’s investigation. It is
not yet clear if any criminal prosecution will follow the Crown’s
investigation of over 3,400 presumed COVID-19 related deathsin
Scottish care homes.®

While focused investigations into some individual deaths will be very
important, proceedings which are concerned with individual cases will
inevitably have only a limited evidence-base from which to draw
conclusions or make recommendations. A public inquiry will be
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extremely important for the investigation of overarching policy decisions
that impacted on the right to life, and to investigate the impact of
decisions on other human rights.

Alongside the setting up of the Inquiry, the Scottish Government, with
meaningful participation from rights holders, should examine the
guestion of what the Inquiry can achieve, and what other actions or
remedies will be necessary to ensure compliance with human rights law
on accountability, access to justice and effective remedy.

Non-discrimination

The principle of non-discrimination and equality should run throughout
the Inquiry. This means assessing decision-making in relation to the
legal obligation to consider how to address inequality and advance
equality under the Equality Act 2010, as set out by the Equalities and
Human Rights Commission in its input to this consultation. It also
requires that all rights holders should be able to access the Inquiry and
barriers to access should be removed. The Inquiry should have in mind
the protected characteristics under the Equality Act 2010 as well as any
other characteristic or relevant status which could be a relevant factor in
determining whether their experience amounted to a rights violation.

Empowerment

Rights holders must be empowered to know and claim their rights. This
requires information to be delivered and made available through a
variety of formats, and supportto be made available to allow everyone to
participate. This may include advocacy and psychological support at
various stages of the Inquiry process, and should include longer-term
support given the Inquiry could run for a number of years.

Rights holders and their families should also be kept informed of how
their input is being dealt with and the process should ensure that
expectations around what can and cannot be delivered are managed
appropriately and effectively.



Legality

A HRBA requires an explicit application of human rights law and
standards. The Inquiry should include a full assessment of the wide
range of human rights law and standards applicable to the many
settings, groups and individuals impacted by pandemic. A full framework
of human rights that apply should be produced to ensure that the Inquiry
has human rights requirements at its core and applies them at all
stages.® The human rights framework should include the full range of
rights contained in human rights treaties ratified by the United Kingdom
and for which the Scottish Government has devolved responsibility
under the Scotland Act, civil and political as well as economic, social and
cultural.

This will assist in ensuring that the Inquiry plays a significantrole in
meeting the Scottish Government’s human rights obligations in relation
to investigation and remedy, and in enabling duty bearersto be held to
account.

3.Why take a rights based approach to the Inquiry?

The benefit of a HRBA to the Inquiry will firstly be that it is driven by the
experiences and outcomes of people on the ground. It will also ensure a
focus on those most acutely affected by decision-making as a matter of
priority.

Secondly, human rights provide a clear set of agreed standards to
assess impacts and decisions against. It also gives us a set of agreed
outcomes to drive improvement going forward. Where careful balancing
of rights was required in decision-making around the pandemic response
— such as balancing the right to family life with protecting public health in
care homes, for example - human rights provides a legal basis to asses
that balance.

Thirdly, taking a HRBA to the Inquiry will enable people who potentially
experienced human rights violations during the pandemic to understand
them as such, have clarity about whether their treatment or experience
fell below the standards they were entitled to in the circumstances, and
feel empowered to hold duty bearers to account.
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Finally, taking a HRBA to the Inquiry will help deliver meaningful
accountability in addressing issues. It should identify the full range of
duty-bearers implicated in relation to decisions takenand impacts, and
draw out systemic issues that resulted in negative and disproportionate
impacts.

We consider the elements of a HRBA in more detail below in relation to
the purpose, scope, design and outcome of the Inquiry.

4.Inquiries Act 2005

The Inquiry is being established under the Inquiries Act 2005. This will
ensure that:

« the Inquiry can act with full independence from government and
that the Chair has the authority to compel evidence from
witnesses, oral and documentary;’

« the Inquiry is held in public, with the Chair taking all reasonable
measures to ensure public access?®, other than where it is deemed
necessary to close the proceedings in the public interest or to
enable uninhibited evidence to be provided;®

« the Chair will provide the Ministers with a report of findings in fact,
and with recommendations if asked to do so in the Terms of
Reference set by the Ministers.*°

However, the Inquiries Act also accords the Chair a great deal of
discretionin relation to the conduct and procedure of the Inquiry,
including in terms of: who is asked or required to provide evidence; the
manner in which evidence is taken; the way in which the publicis given
accessto the proceedings; the order in which evidence is taken, and
whether or not to produce interim findings during the course of the
Inquiry, among other things. The Inquiries (Scotland) Rules 2007 also
give the Chair discretionin relation to designating people as core
participants, if they have a particularly significant interestin an important
aspect of the proceedings.! Core participants can appoint a legal
representative to representthem in the Inquiry,*> who can ask witnesses
questions if the Chair permits that.*?


https://www.legislation.gov.uk/ukpga/2005/12/contents

The flexibility of the Inquiries Act procedure has meant that very different
approaches have been taken in previous inquiries, depending on the
approach of the particular Chair or panel.

5. Terms of Reference

Given that the Inquiries Act and Rules provide the Chair of the Inquiry
with wide discretion regarding conduct and procedure, the terms of
reference set by the Scottish Ministers will be critical.

5.1. Terms of Reference

Under the Inquiries Act the Scottish Ministers appoint either a Chair or a
panel, set the start date for the Inquiry and provide the Chair with terms
of reference (“TOR”).** The TOR set the scope of the Inquiry: the
particular matters as to which the Inquiry is to determine the facts,
whether it is to make recommendations and any other matters the
Ministers may specify. The TOR are critical as they set the limits of the
Chair or panel’s powers.

5.2. Participation

The Aims and Principles, which set out the Scottish Ministers’ suggested
approach for the TOR, were published online on 24 August. People were
invited to submit views on the proposals by the end of September. It is
not clear what steps have been taken to notify the public about the
existence of the call for views. Many people will have been deeply
affected by the measures taken in response to the pandemic who would
not ordinarily engage with a government consultation process. It is not
clear how the Ministers have soughtto reach people who may not be
online or likely to be aware of the existence of this consultation. In the
Aims and Principles the Ministers say “the views of those bereaved
during the pandemic, will be fundamental in reviewing the suggested
approachto establishinga COVID-19 inquiry in Scotland and finalising
the terms of reference,” butit is not clear how they are being engaged
with, nor the wider group of people who may have been disproportionally
impacted by decision making.
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While the Ministers have set up roundtable discussions, inviting known
organisations, thatis not a substitute for meaningful engagement with
rights holders, nor a public information campaign to ensure there is
general awareness of the invitation to provide views. Just over five
weeks is a short period of time for people to respond to something of this
nature, and we note that the questions people were invited to respond to
were updated substantially on 16 September. The Commission is
concerned that the steps taken will not be sufficientto support or secure
the breadth and depth of participation required.

There are also inherentlimits to the participative value of the standard
consultative process. The British Institute of Human Rights has voiced
concerns about the human rights implications of typical government
approaches to policy consultations, citing inaccessible documents, short
response periods, and ‘consultation fatigue’ as examples of some of the
factors which undermine their effectiveness™.

Further measures to support participation could include targeted
engagement with those particularly affected, such as the families of
those who died in care homes, and children whose education was
disrupted, to give but two examples.

The participation of those most impacted by the COVID-19 response is
critical to: ensure the Inquiry is examining the right issues; secure public
legitimacy, and deliver recommendations which are meaningful.

It is not clear from papers published to date what, if any, further steps
Ministers intend to take in this respect prior to finalising and publishing
the Terms of Reference.

Equally, it is important to recognise the potentially negative impacts for
witnesses and participants who may be required to relive traumatic
events, whether as a survivor, a family member, a professional, orin
some other capacity. It will be necessary to put in place a trauma-
informed participatory process, with adequate supports and safeguards
to protect the well-being of those impacted.
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Recommendation 1;
The Commission recommends that the Scottish Government:

- establishes a means and process for meaningful engagement directly
with the people most impacted by the pandemic response, in relation
to the TOR.

- publish and invite views on a draft TOR once prepared. The draft
TOR should be published along with the report Ministers say will be
produced by Scottish Government analytics to capture the input
received on the Aims and Principles, on which the TOR will be based.
A public awareness campaign should be undertaken to ensure people
are aware of the draft TOR and the invitation for them to provide
views. Sufficient time should be allowed for meaningful input.

Recommendation 2:

The Commission recommends that the Scottish Governmentinclude in
the TOR the expectation that the Inquiry will put in place a trauma-
informed participatory process, with adequate supports and
safeguards to protect the well-being of those impacted.

Recommendation 3:

The Commission recommends that the Scottish Government ensure
that adequate supportis in place throughout the duration of the
Inquiry, including advocacy and psychological support for those
particularly affected by the handling of the pandemic.

We have made further recommendations throughout this briefing, in
terms of other points that ought to be made explicit in the TOR to assist
in ensuring that a HRBA is taken.

6.Design of the Inquiry

In addition to setting the TOR, the Scottish Ministers appointthe Chair,
or panel.*® The composition of the Chair and other panel members will
be critically important, particularly given the degree of discretion they will
have in how they run the Inquiry. We note that the (amended)
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consultation specifically seeks views on “whether there should be a
panel of members and/or assessors, in addition to the inquiry chair.”

However, the Scottish Ministers have given no indication that they are
carrying out any public engagementin relation to the decision of who to
appoint or how to select them. Thisis a key aspect of the design of the
Inquiry and therefore, taking a HRBA, there ought to be meaningful
participation on this.

The Inquiries Act requires that Ministers have regard to ensuring that the
panel have the necessary expertise to conductthe Inquiry.'” The
approach that has often been taken to publicinquiries has been to
appointa judge to act as Chair. While expertise in the taking and
assessing of evidence and making findings of facts is important, the
possibility of appointing a panel opens up the prospect of ensuring that
other expertise is provided for on the panel. What expertise in particular
ought to be reflected on the panel is a matter that ought to be the subject
of meangingful participation, as well as being informed by views on the
scope of the Inquiry.

The 2005 Public Administration Select Committee report Government by
Inquiry, noted that the appointment of panels can serve to give
confidence to people affected by the issues addressed by the inquiry.*®

In legal submissions relating to the Grenfell Inquiry on behalf of the
Equality and Human Rights Commission*®, Karen Monaghan QC argued
that “the allaying of public concern will only be achieved with a panel that
is able to contribute something other than mere legal and forensic
expertise [and] a panel with professional experience of the broader
social issues that are likely to become material (if not central) during the
Inquiry is essential.”*

Appointing a panel with diverse experience, reflective of those most
impacted by the pandemic and/or expertise in the human rights based
approach will help ensure that the values and aspirations expressed in
the aims and principles document are embedded in the Inquiry and
carried through to its completion.
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The Ministers have the additional power to appoint assessors to assist
the Inquiry panel with particular expertise.?* The appointment of
assessorswould be a further way in which the Ministers could ensure
that the Inquiry benefits from necessary expertise across the range of
issues that will be considered and having regard to the requirements of a
HRBA.

Recommendation 4:

The Commission recommends that the process of meaningful
engagement established by the Scottish Government, referredto in
Recommendation 1, should cover the appointment of Chair, panel
members and assessors, as well as the TOR. The public awareness
campaign referred to should also ensure people are aware of the call
for views on the process of appointment of Chair, panel and assessors
as well as on the draft TOR. Sufficienttime should be allowed for
meaningful input.

7.Purpose of the Inquiry

We note the Aims and Principles document states that the Inquiry will
have the purpose of “scrutinising decisions taken in the course of this
pandemic so far, and learning lessons for future pandemics.”

In line with a HRBA, as outlined above, the purpose of the Inquiry should
include learning lessons in relation to the ongoing pandemic situation.
There is continuing risk to life due to COVID-19, and decisions continue
to be made by government and other duty bearers which have an impact
on people’s human rights. An important aspect of the Inquiry will be to
learn lessons in order that action can be taken to address ongoing
violations and better protect people as we continue to manage the virus.
The TOR should make clear if that this is a purpose of the Inquiry, as
that will have a bearing on procedure, as discussed below.

Thelessonsto be learned are also not only those relevantto handling
pandemics, but more generally to assess our readiness to ensure that
human rights are properly considered and balanced in challenging
situations.
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Recommendation 5;

The Commission recommends that the TOR make it clear that the
overall purpose of the Inquiry includes learning lessons regarding our
readiness to ensure that human rights are properly considered and
balanced in challenging situations, and make recommendations
accordingly.

8.Scope of the Inquiry

The Aims and Principles state that the Inquiry will “investigate events
causing public concern, for example the experience of COVID-19 in care
homes.” It also says “we will engage with people and their
representatives to ensure its terms of reference cover issues that have
caused concern.”

However, it is not clear what engagement to identify issues that have
caused public concern will consist of. As set out above, we have
concerns that the steps taken thus far are inadequate to ensure
meaningful participation, and reiterate our recommendations that the
Scottish Government set up a process of meaningful engagement on all
of these questions.

The Aims and Principles also notes that the intention is that “the inquiry
should examine the actions taken in response to the pandemic and
should give particular consideration to the four harms of the pandemic in
relationto Scotland:

« direct health impacts of COVID-19, including cases and deathsin
care homes;

« other healthimpacts;

« societal impacts, including education;

« economic impacts”

Whilst these 4 harms may be broadly representative of impacts at a
societal level in Scotland, the Commission is concerned they do not
explicitly reflect the full range of human rights and equality impacts,
particularly on those most impacted by pandemic response measures.
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We recommend therefore that in relation to each of the four harms, a
rights based approachis taken to identifying those most impacted,
paying particular regard to people in already vulnerable or marginalised
positions in society, including disabled people, ethnic minorities, those
living in poverty, women and children and young people. This will mean
working with the people directly impacted to fully understand the impacts
both short and long term.

The term “societal impacts” is also extremely broad. Whilst this is
welcome in the sense that it could cover many issues, for the purpose of
clarity and certainty it would be beneficial to set out in more detail some
of the specifics this covers.

For example, the Commission has previously highlighted impacts in
areas such as prisons, policing, the justice system, and in terms of the
rights to access food, housing and social security.?> We know there have
been disproportionate impacts on women, disabled people, carers, low
income workers, students, black and minority ethnic communities and
the prison population. This analysis is not comprehensive and further
impacts have been identified elsewhere, for example in the report of the
previous Equality and Human Rights Committee on the impact of the
COVID-19 pandemic on equalities and human rights.

Further consideration must be given to how each of these four areas will
be examined. The Commission believes that each area of the four
harms should be considered through a human rights lens, assessing
whether the balancing of policy choices took appropriate account of
rights and equality standards, and the extent to which this resulted in
rights respecting outcomes insofar as possible. In this way, the human
rights legal framework can be of assistance where the four harms are
interrelated and an assessment must be made of the decisions taken.
For example, human rights provides a legal basis to asses a balance of
public health aims with other rights, such as the right to family life,
physical and psychological integrity or education.

In carrying out this analysis, an assessment must be made againstall
human rights standards, both those contained in the ECHR and
international human rights law, including:
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¢ International Convention on the Elimination of All Forms of Racial
Discrimination (CERD)

¢ International Covenant on Civil and Political Rights (ICCPR)

¢ International Covenanton Economic, Social and Cultural Rights
(ICESCR)

e Convention on the Elimination of All Forms of Discrimination
against Women (CEDAW)

e Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (CAT)

e Convention on the Rights of the Child (UNCRC)
e Convention on the Rights of Persons with Disabilities (CRPD)

Finally, the Commission believes that in order to secure the fullest form
of accountability in line with human rights standards and principles, it
must be made clear that the Inquiry will investigate not only the
decisions of Scottish Minsters but also those of all public authorities and
those carrying out functions of a public nature.

Recommendation 6:

The Commission recommends that the terms of reference of the
Inquiry explicitly set out:

- the need to address the disproportionate impacts of the pandemic
response on different group’s enjoyment of human rights across all
settings (justice, social care, education etc.), both immediately and in
the longer-term.

- that the process of decision-making and the impacts identified will be
analysed for human rights compliance across the full range of
international human rights law standards.

Recommendation 7:

The Commission recommends the Terms of Reference set out that the
Inquiry will identify the full range of responsible actors across all public
bodies and those performing public functions.
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9.Procedure of Inquiry

9.1. HRBA

As discussed above, adoption of a HRBA means ensuirng that the
PANEL principles: Participation, Accountability, Non-Discrimination,
Empowerment and Legality, are followed in the design, implementation
and outcome of the Inquiry.

As discussed above, the Inquiries Act allows the Chair or panel
considerable discretionin terms of how the Inquiry is run. The Inquiries
Act does specify that in making these decisions the Chair must act with
fairness.?® Under the Human Rights Act 1998 this ought to be interpreted
in line with the European Convention on Human Rights, however that
ought to be made explicit in the TOR, as well as the expectation that the
Chair will adopta HRBA to the whole Inquiry.

Recommendation 8:

The Commission recommends that the Scottish Government make it
explicit in the Terms of Reference its expectation that the Chair will:

- act in accordance with human rights requirements in making
decisions in relation to the conduct and procedure of the Inquiry, and

- ensure that the PANEL principles are complied with in the running of
the Inquiry.

9.2. Compliance with specific procedural requirements

Tothe extent that the Inquiry is considering deaths and/or situations
amounting to torture or inhuman or degrading treatment, in situations
which may engage state responsibility, it will be importantto ensure that
the human rights standards that apply to investigations of that nature are
complied with.

9.2.1. European Convention on Human Rights Procedural
Requirements

18



An element of the right to life, enshrined in the European Convention on
Human Rights (ECHR) Article 2, is a procedural obligation upon the
state to investigate deaths where state responsibility is potentially
engaged. A similar procedural requirement arises for investigation into
torture, inhuman or degrading treatment where state responsibility is
potentially involved, under Article 3 ECHR. In both cases the state must
conduct a thorough and effective investigation.

Given the unprecedented nature of the current public health crisis, the
European Court of Human Rights (ECtHR) has not yet been asked to
apply Articles 2 or 3 to the circumstances surrounding a global
pandemic. That said, having regard to the principles already established
in the ECtHR’s case law, a number of issues that may be considered by
the Inquiry could potentially engage state responsibility, therefore
triggering the requirement for an effective investigation.

We note that in September 2020, the UK Government’s Joint Committee
on Human Rights analysed the procedural obligations to protect the right
to life in the context of COVID-19 and concluded that “it is very likely that
an inquiry will be needed in order to fulfil the State’s obligations under
Article 2 ECHR to investigate structural issues affecting COVID
deaths”?*. While the Scottish Governmentis clearly committed to holding
an inquiry, the observationis relevantin the Scottish context because a
public inquiry which aims to meet the state’s Article 2 obligations must
meet the standards set out below.

Further detailed information on how Articles 2 and 3 of the ECHR could
be invoked, can be found in the Commission’s fuller analysis in relation
to deaths in care homes found here.

9.2.2. Procedural standards

The standards of investigation arising from Article’s 2 and 3° can be
summarised as follows:

. Independence —Those carrying out the investigation must be
independent from those implicated in the events. This requires “notonly
a lack of hierarchical or institutional connection but also a practical
independence”.?®
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. Adequacy - Investigation authorities must take reasonable steps
to secure evidence concerning an incident.?” Where there has been a
use of force by state agents, the investigation must be adequate and
effective in that it should be capable of leading to a determination of
whether the force used was justified.?

. Promptness and reasonable expedition — The ECtHR has
stressed that a prompt investigatory response is generally regarded as
essential in maintaining public confidence in a state’s adherence to the
rule of law and in preventing the appearance or perception of a state’s
collusionin or tolerance of unlawful acts.?® The Court has also found
that the passage of time is liable to undermine an investigation and will
compromise its chances of it being completed.*

. Public scrutiny and participation of next-of-kin —there must be
involvement of a deceased’s next-of-kin to the extent necessary to
safeguard their legitimate interests.

e Non-discrimination

Article 14 protects the right not to be discriminated againstin “the
enjoyment of the rights and freedoms set out in the Convention”. This
means that the right not to be discriminated against must be connected
to the fulfilment of another Convention right. This does not mean that
there must be a violation of another Convention right before Article 14
applies, simply that the right must be engaged.*

Article 2 right to life investigations require particular attention to be paid
to questions of prejudice and discrimination and whether this may have
been a factor in a person’s death.The ECtHR has defined discrimination
as “treating differently, without an objective and reasonable justification,
persons in relatively similar situations”.*?

While these standards are requirements of investigations regarding
potential interference with the rights to life and freedom from torture,
inhuman or degrading treatment, these procedural requirements will be
useful for all aspects of the inquiry.
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The Commission believes the application of these principles should
extend not only to the issues which resulted in loss of life and inhuman
and degrading treatment but across the breadth of the inquiry where
possible as a matter of good practice.

Recommendation 9:

The Commission recommends that Scottish Government frame the
terms of reference in such a way as to make clear that they expect the
Inquiry to meet the specific procedural obligations arising from human
rights law, as set out above.

We consider below the elements of an Article 2 and 3 compliant
investigation in more detail as they relate to the Inquiry.

9.2.3. Independence

The Inquiries Act provides the Minister with various powersto be
exercised during the running of the inquiry.

For example, Section 19 provides a power to issue ‘restriction notices’,
restricting public access to the inquiry, Section 25 provides a power to
withhold material from publication and Section 12 provides powers to
terminate the appointment of chairmen or panel members.?*

It is possible to imagine circumstances where the exercise of any of
these powers might threaten the institutional, hierarchical and practical
independence of the inquiry which Article 2 standards demand.

In the course of post-legislative scrutiny, the House of Lords Select
Committee on the Inquires Act 2005 raised these concerns and made a
number of specific recommendations aimed at securing an inquiries’
independence by curtailing some of the powers which the Act confers on
Ministers:

We recommend that the power of the ministertoissue a restriction
notice under section 19, restricting public access to an inquiry,
should be abrogated. The chairman's power to issue a restriction
order is sufficient.
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We recommend that, whoever is responsible for publication of the
Inquiry report, section25(4) should be amended so that, save in
matters of national security, only the chairman has the power to
withhold material from publication.

We recommend that where the minister wishes to terminate the
appointment of a panel member other than the chairman, section
12(6) should be amended to require the chairman's consent;

[And]

We recommend that section 12 should be amended to provide that
where the minister wishesto terminate the appointment of the
chairman of an inquiry, he should be required to lay before
Parliament a notice of his intention, with the reasons.**

Although these recommendations were never implemented, they identify
the weaknesses of the current statutory framework when measured
against Article 2 and 3 standards.

Recommendation 10:

The Commission recommends the Scottish Government include in the
TOR their undertaking to follow the above recommendations of the
Select Committee and commit not to exercise powers under the
identified provisions. This will strengthen the independence of the
Inquiry.

9.2.4. Accountability

Article 2 and 3 investigations must address broad issues of State
responsibility, including systemic issues and such matters as training,
policies and practices, failures of supervision or inspection and “lessons
learned”>°.

If the investigation reveals a violation of the rightto life, States have an
obligation to ensure that those responsible are broughtto justice and to
provide compensation.*” Together, these aspects of an investigation will
provide accountability.
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The Inquiry alone will clearly not provide full accountability. It is notable
that the Inquiries Act 2005 expressly prohibits an inquiry panel from
ruling or determining civil or criminal liability.® Further, the Act does not
make any provision for the implementation of inquiry recommendations
and recommendations are necessarily non-binding.

Previously, the findings of an inquiry have provided a basis for launching
subsequent civil and/ or criminal proceedings but, while this may provide
an essential form of redress for victims, the inevitable delay in reaching
the conclusion of consecutive proceedings is problematic when
measured against the need for promptness, discussed below.

In December 2017, the Institute for Government published their report
‘How publicinquiries can lead to change’, which analysed the impact of
past public inquiries and their recommendations.

While noting the particular achievements of a small number of inquiries,
their overall assessment was that:

“The number of inquiries that have received some form of follow-up
Is disappointing. Of the 68 inquiries that have taken place since
1990, only six have received a full follow-up by a select committee
to ensure that government has acted.”*®

The report criticised the lack of formal scrutiny of Governments’
responses to inquiry reports and argued that Parliaments can and
should play a more significantrole in holding Ministers to account.

In order for the Inquiry to play a significantrole in achieving
accountability it will be essential that all relevant public bodies and those
carrying out public functions act with openness and transparency.

Recommendation 11:

The Commission recommends that the Scottish Government consider,
with meaningful participation from those particularly affected, what
accountability the Inquiry can achieve and what additional steps are
required to achieve accessto justice and effective remedy in
compliance with human rights law.
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Recommendation 12:

The Commission recommends that when publishing the Terms of
Reference, the Minister give a public commitment to respond in full to
all the recommendations made in the Inquiry’s report.

Recommendation 13:

The Commission recommends that the Scottish Governmenttake all
necessary steps to ensure that all duty bearers, public bodies and all
carrying out public functions act in accordance with the principles of
full transparency and cooperation in relation to the Inquiry.

9.2.5. Promptness and reasonable expedition

A publicinquiry must balance a variety of competing demands. In an
Article 2 investigation, there is particular tension between the need for
promptness/reasonable expedition onthe one hand and adequacy and
participationon the other.

The scope of the presentinquiry is unprecedented interms of the
numbers affected. With over 10,000 deaths registered in Scotland where
COVID-19 was mentioned on the death certificate, the total number of
people with a legitimate interestin participating either as survivors,
bereaved or other relevant status or qualification could run to hundreds
of thousands.

It will be for the Chair of the Inquiry to determine how best to secure and
manage participation, and they will be faced with an unprecedented
volume of evidence and number of participants.

Public inquiries typically take a long time to complete. In May 2018, the
National Audit Office analysed the duration of the 26 inquiries concluded
at that point since 2005. They found that the average was 40 months
and the longest (the Iraq Inquiry) was 84 months*.

Noting the Scottish Government’s ambition to establish the Inquiry by
the end of the year, the data on past inquiries would suggest that it
would not report until April 2025, even assuming it is of average
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duration. Given the unprecedented range of issues and participants, that
assumptionis unlikely to be correctand the actual duration may be
significantly longer.

It is another unusual and unfortunate aspect of this Inquiry’s subject-
matter that the loss of life from COVID-19 will continue while the Inquiry
proceeds and potentially beyond its completion. Hence the most urgent
of the Government’s procedural Article 2 obligations in the COVID-19
context is to ensure that lessons are being learned as soon as possible
S0 as to avoid unnecessary deaths in the future.

In Article 2 case-law, the ECtHR has stressed that a prompt
investigatory response is generally regarded as essential in maintaining
public confidence in a state’s adherence to the rule of law and in
preventing the appearance or perception of a state’s collusion in or
tolerance of unlawful acts.** The Court has also found that the passage
of time is liable to undermine an investigation and will compromise its
chances of it being completed.*?

The consultation seeks views on how the inquiry should reportits
progress, whether there should be interim reports and if so, what should
be dealt with in interimreports. In considering the procedure to be
adopted, careful consideration will require to be given to the need for
reasonable expedition as well as adequacy and participation. The Chair
and/or Panel should consider the experiences of other Inquiries and
draw on best practice**to decide how the Inquiry will be run so as to
meet those requirements. They should do so with active participation
from those most affected.

We note that the Institute for Governmentreport cited above also
highlights the importance of promptness so as to minimise the risk of
repeated mistakes, or the risk that systems and institutions move on to
such an extent that recommendations are rendered redundant. They
concluded that interim reports should be published as rapidly as
possible, setting out any immediate necessary changes.

It may be that the correct balance of promptness and adequacy differs
across the different settings and sectors which the Inquiry will need to
look at. Dividing the Inquiry into phases, prioritising areas where ongoing
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threat to life or dignity is greatest and sequencing the proceedings and
reports accordingly, may provide the necessary flexibility to achieve this.
Concurrent channels addressing different aspects of the pandemic may
be another option worth consideration, with a view to ensuring
reasonable expedition overall. What may be possible will be dependent
on resourcing, among other things.

10. Outcome of Inquiry

While the Scottish Government has indicated that the Chair will be
asked to produce recommendations, as that is also included as a
guestion for respondents, the Commission confirms that in its view the
Inquiry should produce recommendations in line with the various
recommendations set out above.

The Scottish Government should also take stepsto ensure that
expectations around what can and cannot be delivered through the
Inquiry are managed appropriately and effectively.

Alongside the setting up of the Inquiry, the Scottish Government, with
meaningful participation from rights holders, should examine the
guestion of what the Inquiry can achieve, and what other actions or
remedies will be necessary to ensure compliance with human rights law
on accountability, access to justice and effective remedy, as noted in
Recommendation 11 above.

Recommendation 14:

The Commission recommends that the Scottish Government explicitly
confirmin the Terms of Reference that the Inquiry is to produce
meaningful recommendations.
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11. Conclusion: Recommendations

Recommendation 1:
The Commission recommends that the Scottish Government:

- establishes a means and process for meaningful engagement directly
with the people most impacted by the pandemic response, in relation
to the Terms of Reference (TOR).

- publish and invite views on a draft TOR once prepared. The draft
TOR should be published along with the report Ministers say will be
produced by Scottish Government analytics to capture the input
received on the Aims and Principles, on which the TOR will be based.
A public awareness campaign should be undertaken to ensure people
are aware of the draft TOR and the invitation for them to provide
views. Sufficient time should be allowed for meaningful input.

Recommendation 2:

The Commission recommends that the Scottish Governmentinclude in
the TOR the expectation that the Inquiry will put in place a trauma-
informed participatory process, with adequate supports and
safeguards to protect the well-being of those impacted.

Recommendation 3:

The Commission recommends that the Scottish Government ensure
that adequate supportis in place throughout the duration of the
Inquiry, including advocacy and psychological support for those
particularly affected by the handling of the pandemic.

Recommendation 4:

The Commission recommends that the process of meaningful
engagement established by the Scottish Government, referred to in
Recommendation 1, should cover the appointment of Chair, panel
members and assessors, as well as the TOR. The public awareness
campaign should also ensure people are aware of the call for views on
the process of appointment of Chair, panel and assessors as well as
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on the draft TOR. Sufficient time should be allowed for meaningful
input.

Recommendation 5;:

The Commission recommends that the TOR make it clear that the
overall purpose of the Inquiry includes learning lessons regarding our
readiness to ensure that human rights are properly considered and
balanced in challenging situations, and make recommendations
accordingly.

Recommendation 6:

The Commission recommends that the TOR of the Inquiry explicitly set
out:

- the need to address the disproportionate impacts of the pandemic
response on different group’s enjoyment of human rights across all
settings (justice, social care, education etc.), both immediately and in
the longer-term.

- that the process of decision-making and the impacts identified will be
analysed for human rights compliance across the full range of
international human rights law standards.

Recommendation 7:

The Commission recommends the TOR set out that the Inquiry will
identify the full range of responsible actors across all public bodies and
those performing public functions.

Recommendation 8:

The Commission recommends that the Scottish Government make it
explicitin the TOR its expectation that the Chair will:

- act in accordance with human rights requirements in making
decisions in relation to the conduct and procedure of the Inquiry, and

- ensure that the PANEL principles are complied with in the running of
the Inquiry.
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Recommendation 9:

The Commission recommends that Scottish Government frame the
TOR in such a way as to make clear that they expect the Inquiry to
meet the specific procedural obligations arising from Articles 2 and 3 of
the ECHR, as set out above.

Recommendation 10:

The Commission recommends the Scottish Government include in the
TOR their undertaking to follow the recommendations of the Select
Committee referred to above, and commit not to exercise powers
under the identified provisions. T his will strengthen the independence
of the Inquiry.

Recommendation 11;:

The Commission recommends that the Scottish Government consider,
with meaningful participation from those particularly affected, what
accountability the Inquiry can achieve and what additional steps are
required to achieve accessto justice and effective remedy in
compliance with human rights law.

Recommendation 12:

The Commission recommends that when publishing the TOR the
Ministers give a public commitment to respond in full to all the
recommendations made by the Inquiry.

Recommendation 13:

The Commission recommends that the Scottish Government take all
necessary steps to ensure that all duty bearers, public bodies and all
carrying out public functions act in accordance with the principles of
full transparency and cooperation in relation to the Inquiry.

Recommendation 14:
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The Commission recommends that the Scottish Government explicitly
confirmin the TOR that the Inquiry is to produce meaningful
recommendations.
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