
 

 

1 

 

 

  

Finance and Public Administration 
Pre-budget scrutiny: Scotland’s 
Public Finances in 2022-23 and the 
impact of COVID 

 

August 2021 

 

The Scottish Human Rights Commission was established by the Scottish 

Commission for Human Rights Act 2006, and formed in 2008. The 

Commission is the National Human Rights Institution for Scotland and is 

independent of the Scottish Government and Parliament in the exercise 

of its functions. The Commission has a general duty to promote human 

rights and a series of specific powers to protect human rights for 

everyone in Scotland. 

 

www.scottishhumanrights.com 

 

  



 

2 

 

Introduction  

The Commission welcomes the opportunity to respond to the Finance 

and Public Administration Committee’s pre-budget scrutiny with a 

particular focus on the impact of COVID-19 on the Scottish 

Government’s Budget 2022-23.  

Given the indivisible link between rights and recovery, it is important that 

decisions about economic and social recovery from COVID-19 in the 

forthcoming 2022-23 budget are informed by and rooted in a 

comprehensive and robust rights-based analysis.  

This submission focuses on issues raised in the first three questions of 

the Committee’s call for views:  

 How should the Scottish Government's Budget for 2022-23 

address the need for a fair and equal recovery from the Covid 

crisis? 

 How should the Scottish Government’s Budget address the 

different impacts of the pandemic across age, income and 

education groups and across places? 

 In 2022-23, it is likely that there will be reduced levels of available 

Covid-related financial support for the public and private sector. 

Given this, what should be the priorities for the Scottish 

Government’s Budget? 

With regard to the specific questions on the Fiscal Framework and its 

forthcoming review, the Commission has previously commented on the 

impact of COVID-19 on the public finances and the Fiscal Framework1, 

and there are other institutions better placed to answer the specific 
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questions in more depth. We further suggest that our response to 

Question 3 could inform the question of what next for the Fiscal 

Framework with regards to revisiting the Scottish Approach to Taxation.  

Previous submissions and publications by the Commission provide 

further detail on a range of areas relevant to this call for views and we 

suggest that these should be considered alongside this submission.  

 Human Rights Budget Work: What, Why and How?: Collated 

Briefing Papers  

 Submission to Scottish Government consultation on devolved 

taxes  

 Submission to the Finance Committee: A Scottish Approach to 

Taxation  

 COVID–19 Briefing Paper : Implications for the Human Right to 

Social Security in Scotland  

 Submission to Scottish Parliament Finance Committee Inquiry: 

Impact of COVID-19 on public finances and Fiscal Framework  

 Submission to Advisory Group on Economic Recovery: Human 

Rights and Economic Recovery 

 Summary Report: Open Budget Survey Results for Scotland's 

2017- 18 Budget (Summary) 

 Finance and Constitution Committee: Pre-budget scrutiny 2021-22 

 

  

https://www.scottishhumanrights.com/media/1902/hrbw-collected-briefing-papers-vfinal.docx
https://www.scottishhumanrights.com/media/1902/hrbw-collected-briefing-papers-vfinal.docx
https://www.scottishhumanrights.com/media/1882/shrc-response-to-scottish-government-consultation-on-devolved-tax-policy-framework.docx
https://www.scottishhumanrights.com/media/1882/shrc-response-to-scottish-government-consultation-on-devolved-tax-policy-framework.docx
https://www.scottishhumanrights.com/media/1697/shrc-submission-to-finance-committee-sep2016.doc
https://www.scottishhumanrights.com/media/1697/shrc-submission-to-finance-committee-sep2016.doc
https://www.scottishhumanrights.com/media/2065/social-security-briefing-shrc-220720.pdf
https://www.scottishhumanrights.com/media/2065/social-security-briefing-shrc-220720.pdf
https://www.scottishhumanrights.com/media/2034/20_05_fincom_covid_publicfinances_humanrights_vfinal.pdf
https://www.scottishhumanrights.com/media/2035/advisory-group-on-economic-recovery-call-for-views-vonline.pdf
https://www.scottishhumanrights.com/media/2035/advisory-group-on-economic-recovery-call-for-views-vonline.pdf
https://www.scottishhumanrights.com/media/2013/scotland-2019-obi-summary-report-vfinal.pdf
https://www.scottishhumanrights.com/media/2013/scotland-2019-obi-summary-report-vfinal.pdf
https://www.scottishhumanrights.com/media/2067/fcc-pre-budget-scrutiny-shrc-final.pdf
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Question 1: How should the Scottish Government's 

Budget for 2022-23 address the need for a fair and 

equal recovery from the COVID crisis? 

At the point of the Commission’s submission to the Legacy Committee’s 

pre-budget scrutiny last year2, it was already clear that the COVID-19 

pandemic was exposing the harmful effects of enduring and persistent 

inequalities and indirect discrimination on people’s rights in Scotland — 

especially their economic and social rights. It was also clear that the 

chronic underinvestment in economic and social rights and the public 

infrastructures that support them, as a result of over a decade of 

austerity policy, had left Scotland lacking some of the necessary 

resilience to withstand the full impacts of this pandemic. 

The UN Secretary-General has noted that the promotion and protection 

of economic and social  rights in economic recovery processes needs to 

be viewed as a critical aspect of a future prevention and preparedness 

strategy3. 

The Commission has long advocated that the best way to ensure that 

fairness and equality are cornerstones of the budget process is by taking 

a human rights based approach (HRBA) to the budget. For the benefit of 

the members new to this Committee, a HRBA attempts to realise 

international human rights law, in a way that respects and supports 

human rights values. The Commission’s working definition of a HRBA is 

one which:  
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“gives people greater opportunity to participate in shaping the 

laws, policies and practices that impact on their human rights; 

increasing the ability of those with the responsibility for fulfilling 

rights to recognise and respect those rights; and making sure they 

can be held to account.  It also means ensuring non-discrimination, 

equality and the prioritisation of the most marginalised”4.  

The acronym PANEL is commonly used in Scotland to define and 

explain the discrete elements of a HRBA: 

Participation - People should be involved in decisions that affect 

their rights. 

Accountability - There should be monitoring of how people’s 

rights are being affected, as well as remedies when things go 

wrong. 

Non-discrimination and equality - All forms of discrimination 

must be prohibited, prevented and eliminated. People who face the 

biggest barriers to realising their rights should be prioritised. 

Empowerment - Everyone should understand their rights and be 

fully supported to take part in developing policy and practices 

which affect their lives. 

Law - Approaches should be grounded in the legal rights that are 

set out in domestic and international laws. 

Taking a HRBA to the budget process helps to embed fairness, 

transparency and people’s participation in financial decision making 
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around resource generation, allocation and spend, as well as monitoring 

and accountability5.  

In taking a HRBA to the budget, it is useful to think of two processes: 

 human rights standards shape the goals of a budget, 

 human rights principles of participation, accountability, 

transparency and non-discrimination shape the budget process, in 

all of its stages.  

Human Rights Standards 

In terms of human rights standards, the UK has ratified a number of 

international treaties containing human rights which the UK Government 

and, in turn, the Scottish Government must respect, protect and fulfil, 

through the development and implementation of laws, institutions, 

policies and plans and through public budgets.   Ensuring that the 

budget is shaped by international human rights standards will help to 

make Scotland more equal, reduce poverty and disadvantage, and help 

people live better lives with dignity and respect. 

Human rights law is clear that even in times of severe resource 

constraints − whether caused by a process of economic adjustment, 

recession or a pandemic induced economic crisis – vulnerable members 

of society must be protected and the government must ensure certain 

minimum levels of enjoyment of rights (for example, protection against 

hunger (related to the right to food), access to basic health care (the 

right to health), and universal, free primary education (the right to 

education).  



 

7 

 

In an environment where there are financial constraints, once the 

minimum core is fulfilled, a human rights framework can then provide 

objective guidance which will assist balanced decision making on the 

use of resources. This is particularly relevant for Budget 2022-23 as it 

addresses and sets the path for longer term social and economic 

recovery from COVID-19 in a financially constrained context. These 

criteria, as derived from Article 2(1) of the International Convention on 

Economic, Social and Cultural Rights6, for resource allocation include:  

 prioritising the fulfilment of basic levels of rights enjoyment for all 

(Minimum Core);  

 a general increase in allocation of resources, in line with increased 

revenue, to achieve the further realisation of rights (Progressive 

Realisation); and  

 no unjustified reduction in allocation leading to regression in the 

realisation of rights (Non-regression). 

 identifying and using the maximum available resources for the 

progressive realisation of rights, and allocating resources in a way 

that reduces inequalities by meeting the needs of vulnerable and 

marginalised groups (Non-discrimination). 

For the benefit of the Committee, these obligations are set out in brief 

detail below. 

Minimum Core  

The government has a duty to ensure the satisfaction of “minimum 

essential levels” of each right, regardless of their level of economic 

development, commonly referred to as the “Minimum Core”.   Minimum 
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core obligations are  intended to protect a person’s right to an adequate 

standard of living, which is interconnected and interdependent on other 

rights including the rights to health, social security, education, work and 

housing.  The minimum core is intended to ensure that a person can live 

with human dignity. These requirements are immediately realisable, not 

subject to progressive realisation and the government is obligated to 

provide this essential level of protection at all times.  

Failure for a government to provide the minimum core amounts to a 

presumption that a government is in violation of the Covenant.  This is 

unless a government can demonstrate that “every effort has been made 

to use all resources that are at its disposition” to prioritise reaching those 

minimum levels.  In relation to realising the right to an adequate 

standard of living, the minimum core would include for example, access 

to basic housing and freedom from starvation.  The current levels of 

homelessness and poverty, including food poverty, in Scotland means 

that we can say that Scotland is failing to provide minimum levels of 

protection as covered by the immediately realisable minimum core of 

economic, social and cultural rights.  Therefore, priority number one for 

the Scottish Government’s budget needs to be addressing these 

concerns, along with any other failures to provide minimum protection. 

Guidance is provided by the UN Committee on Economic Social and 

Cultural Rights on what would be necessary to meet the minimum 

threshold in relation to certain rights through the issuing of General 

Comments (e.g. relation to an adequate standard of living and the rights 

to housing, health and education7).   Critically, this must not be 

considered as a ceiling of achievement, but rather it is a basic floor of 

provision upon which a government must build.  
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Progressive realisation  

When considering how to apply this obligation practically in relation to 

budgeting, this can take many forms. What is key to understand is that 

progressive realisation is not an option or a duty that can be delayed. It 

is an ongoing obligation on governments, independent from economic 

growth, which requires that a government makes the best use of its 

maximum available resources to give further effect to the rights. 

Governments must prove that they are making every effort to progress 

economic, social and cultural rights with the available resources. 

Evidence that the principle of progressive realisation has been applied to 

the budget occurs when a government takes positive measures or steps 

that further develop preceding efforts.  Applying the principle of 

progressive realisation within the budget can involve a range of different 

activities, including: 

 direct funding,  

 application of other resources,  

 introducing new programmes,  

 reducing restrictions on certain entitlements/programmes, or  

 changing policy direction to strengthen the rights of marginalised 

groups8.   

Non-retrogression  

“Progressive realisation” obliges governments to move as efficiently and 

expeditiously as possible towards the full realisation of economic, social 

and cultural rights. Governments also have an obligation to refrain from 
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taking deliberately retrogressive measures. Any policies adopted that 

decrease people’s enjoyment of a right must be: 

 Temporary 

 Necessary and proportionate (other options more detrimental) 

 Not discriminatory and mitigate inequalities 

 Ensure the protection of minimum core content of rights 

 Considers all other options, including financial alternatives. 

Therefore, when developing their budget a government must ensure that 

any and all proposals comply with the principle of non-retrogression. 

This final bullet point obliges governments to explore revenue-raising 

alternatives prior to making any cuts that would (directly or indirectly) 

affect the enjoyment of rights. This includes cuts within the public sector, 

including the provision of public services or delivery of social security, 

which has significant and clear implications for budgeting.  

To achieve these outcomes, governments must “take steps”. i.e. it must 

take action. These include legislative, administrative, budgetary, judicial, 

social and educational measures. In particular, “steps taken” by the 

Government should: 

 use the maximum of their available resources to realise rights 

(Maximum Available Resources), 

 increase the availability, accessibility, acceptability and quality of 

goods and services and address non-discrimination and equality. 
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Assessing the rights: Are they Available, Acceptable, Accessible 

and Quality (AAAQ)? 

It’s not enough for a government just to say they will take steps or 

action, they must also do what they say they are going to do effectively, 

which includes sufficient resourcing. International human rights 

discourse analysing the way in which effectiveness can be unpacked 

has developed within these four criteria, which are often abbreviated as 

AAAQ.   

The idea is that the goods and services that are necessary for the 

realisation of rights should be increasingly available, accessible, 

acceptable and of quality.  These are really useful indicators to 

benchmark progress against and a lot of international work has already 

been done on this, especially by the Office of the High Commissioner for 

Human Rights9. When considering applying the AAAQ criteria to 

budgets, it is useful to think of the following: 

Availability: Relevant infrastructure, goods and services must be 

available in sufficient quantities. Having determined what relevant 

infrastructure, goods and services are required and what would be 

considered sufficient quantity - what resources would be necessary to 

make these available? This must then be reflected within the budget 

priorities. 

Accessible: Infrastructure, goods and services must be physically and 

economically accessible without discrimination and people must have 

access to information. For accessibility to be universal, this may require 

certain infrastructure, goods and services to be tailored to specific 
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groups. For example, housing should be accessible to everyone without 

discrimination.  

Priority should be given to the most marginalised including homeless 

people and those who are inadequately housed, and special measures 

should be taken to ensure adequate housing for disabled people, older 

people, those living in areas vulnerable to natural disasters and others 

who require them.  Therefore budgetary decisions that affect these 

priorities can make rights more or less accessible to people in relation to 

restrictions within law, policy and/or in terms of finance.   

Accessibility of goods and services may also require appropriately 

trained public servants and delivery personnel - implementing budgetary 

decisions therefore may also have cost and resource implications which 

requires consideration if rights are to be accessible in practice. 

Accessibility is also about affordability. Therefore, in developing the 

budget a key question to ask is whether any decisions taken will make 

access to a right unaffordable.  Whilst a government can for example, 

means test or make fees payable without violating rights, attention must 

be given as to the impact on the accessibility of rights.   

For example, when a Fees Order10 was introduced requiring an issue fee 

to be paid when a claim form was presented to an Employment Tribunal, 

and a hearing fee prior to the hearing of the claim, the Supreme Court 

unanimously agreed that the Fees Order was unlawful because it had 

the effect of preventing access to justice.  Consideration was given to 

whether the fees could reasonably be afforded and the Court concluded 

that the fees could not be regarded as affordable because households 



 

13 

 

on low to middle incomes could only afford the fees by forgoing an 

acceptable standard of living11. 

Certain groups may also be disproportionately affected by the same 

measure.  Given that the right to non-discrimination (in law and in 

practice)12 is non-derogable, i.e. it is not allowed to be suspended or 

limited for any reason, budgetary decisions must be scrutinised before 

implementation to ensure a state is not in violation of this principle.   

Where cost could present a barrier to accessing rights, it may be that 

forms of tax relief or exemptions from fees could increase affordability 

for people with limited resources. However, implementing a system with 

caveats requires a well-informed delivery service which requires staff 

training, information and guidance – all of which must also be provided 

for when the government is making budgetary decisions to safeguard 

human rights. 

Acceptability and Adaptability: Infrastructure, goods and services 

must be culturally and socially acceptable, sensitive to marginalised 

groups and adapted to the local context. This criteria plays a particular 

role with regard to non-discrimination and equality. 

From a budgetary planning perspective questions must therefore be 

asked about what adaptions to policies or programmes may be required 

in order that they are acceptable to all.  

Taking a Human Rights Based Approach supports and challenges those 

making budgetary decisions on the delivery of goods and services, to 

ensure that they are acceptable by all, not a one-size-fits all. 
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Quality: Infrastructure, goods and services must be appropriate and 

adequate in standard and safety. Quality also extends to the way in 

which people are treated e.g., with dignity and respect. When exploring 

quality and adequacy in relation to the budget it helps to define exactly 

what is meant.  Defining “adequacy and quality” of provision will depend 

on the situation of a given country.  Exploring a range of issues, 

including the following can help to understand country-specific elements 

of “adequacy”: 

 Are sufficient fiscal and other resources (human, natural, 

technological, etc.) available? 

 Does a budgetary measure require legislation? 

 Have any new policies been introduced or removed by legislation 

on a particular right? 

 For any new policy and practice, have sufficient budgetary 

provisions been allocated for the training of the staff whose job it 

will be to ensure the right is protected and enjoyed? 

When considering each of these issues, posing the question “is it 

adequate?” will help to provide an answer as to whether the proposed 

measure is compliant with human rights.     

Maximum Available Resources  

In her report to the United Nations, the then UN Special Rapporteur on 

Extreme Poverty and Human Rights Magdalena Sepúlveda Carmona 

stated that: 

States must devote the “maximum available resources” to ensure 

the progressive realization of all economic, social and cultural rights 
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as expeditiously and effectively as possible, even during times of 

severe resource constraints, whether caused by a process of 

adjustment, economic recession or other factors. This principle 

should guide the State’s decisions and priorities in generating, 

mobilizing and allocating resources in order to permit the realization 

of human rights13.  

 

States are granted a “wide measure of discretion” to determine the 

resources to be set aside to promote the realisation of rights.  

Nevertheless, “due priority” should be given to the realisation of rights in 

allocating resources and resources should be allocated in a way that is 

“equitable and effective”. 

Designing a budget which complies with a government’s human rights 

obligations is not just about how existing resources are allocated, it is 

also about what effort has been made to generate additional resources 

and if those efforts are adequate and equitable?  This is explored in 

more depth in answer to Question 3.  

Human Rights Principles 

In terms of the process involved, taking this approach asks us to 

consider whose voices are heard in relation to, and how different groups 

are affected by, a government’s ongoing fiscal decisions, with reference 

to human rights standards in order to make that assessment14. Ensuring 

that the process for taking fiscal decisions engages those affected by 

those very decisions, is a vital aspect of human rights budget work.  
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 “International human rights law guarantees people the right to 

participate in public affairs and have access to relevant 

government information.  With regard to the budget this means: 

Government should establish and support channels and forums by 

which ordinary people, as individuals or through organizations and 

institutions, can have a say in the formulation, enactment, 

execution and audit of the public budget. 

In order to participate in an informed and effective manner, people 

need information.  The government should make publicly available 

important budget documents in a format that is readily 

understandable to a broad range of people.  It should at the same 

time gather and make available key data necessary to understand 

the implication of the budget for individuals and groups in 

society.”15   

In 2020, the Commission published research16 which assessed the 

Scottish Government’s budget process against the criteria set out in the 

Open Budget Survey (OBS)17, which is used to produce the Open 

Budget Index (OBI). This is the only global, independent, comparative 

measure of budget transparency of national governments. It uses 

internationally accepted criteria developed by multilateral organisations 

and is recognised as authoritative by the International Monetary Fund 

(IMF), the World Bank and the Organisation for Economic Co-operation 

and Development (OECD). The survey covers 117 countries18, 

encompassing all regions of the world and all income levels, and has 

been going for 14 years (seven cycles).  
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Countries covered by the OBS are assessed and compared with regard 

to three components:  

 public availability and transparency of budget information 

(available in eight key documents in accordance with international 

good practice standards),  

 opportunities for public participation in the budget process,  

 the role and effectiveness of formal oversight institutions.  

The results showed that Scotland performed well when it came to 

budgetary oversight, scoring 85/100 overall, 77/100 on legislative 

oversight and 100/100 on auditory oversight. However, when it came to 

fiscal transparency and public participation, Scotland fell significantly 

short of globally recommended standards (identified as 61+/100), 

scoring only 43/100 and 20/100 on these key measures.  

Some of the main reasons for these low scores included:  

 the Scottish Government routinely only publishes four of the eight 

key budget documents (as defined by international best practice19). 

 no citizens’ versions of any of the key documents were produced 

despite best practice recommendations that these should be 

published and at the same time as the key documents, to facilitate 

engagement with the Budget when it matters. 

 there are limited opportunities for the public and civil society to 

participate in budget scrutiny at all stages of the Budget. 
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 legislative oversight is focused at the pre-budget stage rather than 

an equal focus during the implementation stage of the Budget 

cycle. 

The research was completed prior to the emergence of COVID-19. 

However, its findings and recommendations will be particularly important 

as budgetary decisions are made to respond to the pandemic and to 

plan for recovery. The lack of transparency and lack of opportunities to 

participate in fiscal decisions prevents us from realising the potential 

benefits of greater openness of fiscal policies. These decisions will have 

significant impacts on the ways in which resources are generated, 

allocated and prioritised, and the extent to which people’s rights are 

respected, protected and fulfilled. 

Human rights relate to all aspects of a State’s budget-related decisions, 

from legislation, through to policy, practice and outcomes. Human rights 

budgeting on its own is not sufficient for realising rights, it must be part 

of a larger process. Preceding the development of the budget must be 

the development of laws, regulations, polices and plans that are 

sensitive to human rights norms and standards.  

This is why the process of how choices are discussed and made is 

critical in determining the extent to which different human rights 

obligations are or are not met. Thinking in this way about what the 

human rights implications are of different budget decisions, helps to 

ground those budget decisions in the experience of rights-holders.   
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Question 2: How should the Scottish Government’s 

Budget address the different impacts of the 

pandemic across age, income and education groups 

and across places? 

Ensuring that equality and human rights considerations are embedded 

into the policies, practices, procedures and priorities of both government 

and public bodies is vital to ensure that the budget addresses the many 

differential impacts of the pandemic.  A mechanism that has the potential 

to support these processes are pre and post - equality and human rights 

impact assessments (EQHRIAs)20. Both parts of this mechanism are 

equally important.  A pre-assessment ensures that the best available 

evidence informs the decision making process, whilst a post-assessment 

ensures that these decisions are examined for their intended and 

unintended consequences. 

EQHRIAs can also encourage individuals and communities to participate 

in decision making processes, giving them ownership of decisions and 

transforming institutional cultures and decision making.  

A number of UN human rights committees have proposed the use of 

human rights impact assessments to support better policy making and 

fiscal decisions21.  As Ms Sepúlveda noted: 

[Governments should] “conduct human rights assessments of 

fiscal policy periodically and with broad public participation, 

including analysis of the distributional consequences and tax 



 

20 

 

burden borne by different income sectors and disadvantaged 

groups”.22 

In January 2019, Juan Pablo Bohoslavsky, the Independent Expert on 

foreign debt and human rights issued new Guiding Principles on Human 

Rights Impact Assessments of Economic Reforms23.  Within the 

guidance he highlights that human rights need to be a central factor of 

good policymaking if economic reforms are to “help advance societies, 

rather than hinder people’s lives”.   

He goes on to talk about the role of a State’s human rights obligations in 

economic policymaking as obligations that States simply cannot ignore.  

These decisions have consequences and those consequences must be 

identified before not after a policy has been implemented: 

"Any economic policy measures – whether fiscal austerity, 

structural adjustment reforms, privatisation of public services, 

deregulation of financial and labour markets, or changes in 

taxation – all have human rights consequences…  Governments at 

all levels - including local and subnational governments - must 

properly take into account their human rights obligations when 

designing and formulating economic reforms. Human rights impact 

assessments are key to this process… such assessments should 

pay particular attention to potential and cumulative impacts of 

economic measures on specific individuals and groups, such as 

women and persons with disabilities.”24 

 

http://ap.ohchr.org/documents/dpage_e.aspx?si=A/HRC/40/57
http://ap.ohchr.org/documents/dpage_e.aspx?si=A/HRC/40/57
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Human rights impact assessments are not widely used, however, they 

should be standard practice in the preparation of budgets. Such 

assessments enable fair and transparent decision making and provide a 

practical method to support governments to avoid disproportionately 

affecting some groups more than others with their policy and budgetary 

decisions.  

The Commission recommends approaches to human rights impact 

assessment are further explored by the Scottish Government as an 

overarching or integrated framework or guiding tool for the proliferation 

of impact assessment methodologies. Good practice has been 

developed on Equality and Human Rights Impact Assessments by the 

Scottish Human Rights Commission (SHRC)25 and Equality and Human 

Rights Commission (EHRC)26 – with a dedicated website which sets out, 

for example: 

 An explanation of the added value of the human rights 

dimension.27 

 The 10 Good Practice Building Blocks for Assessing Impact.28 

 

Timely access to accurate information and disaggregated 

data  

A further important component of ensuring an effective impact 

assessment is the availability of appropriate data. The only way to 

ensure that the different impacts of the pandemic across age, income 

and education groups and across places (as well as gender, disability, 

ethnicity and other protected characteristics) are understood, is if there 

http://eqhria.scottishhumanrights.com/index.html
http://www.equalityhumanrights.com/
http://www.equalityhumanrights.com/
http://eqhria.scottishhumanrights.com/eqhrialpaddedvalue.html
http://eqhria.scottishhumanrights.com/eqhrialpaddedvalue.html
http://eqhria.scottishhumanrights.com/eqhriagoodpractice.html
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is a free flow of accurate, timely, factual and disaggregated data, readily 

available to be interrogated. 

A lack of availability of the necessary data, disaggregated data in 

particular, is not a new issue, but one that has been further highlighted 

as a result of the pandemic. In order to ensure effective human rights 

and equality monitoring, various UN Treaty Body Committees have 

repeatedly called on the UK (and Scotland) to put in place a system to 

better collate disaggregated data29. This is further supported by the call 

for better data disaggregation as part of the delivery of the SDGs, in 

order to match the ambition that “no one should be left behind” and “no 

target should be met, unless met for all groups30.” However, there 

continues to be a lack of available official disaggregated data, especially 

on intersectionality, which would provide vital information on individuals 

affected by multiple discrimination and allow policy and legislation to be 

shaped to address those.  

A number of organisations31 have already noted a range of data gaps 

that are emerging around COVID-19 and its impact on social, health and 

economic issues, in particular related to a lack of Scottish specific data 

(as opposed to only UK wide data). Some surveys have not been able to 

proceed as normal due to the face-to-face nature of their collection 

methods. For other data, the timing lag from collection to dissemination 

makes it difficult to understand the extent of impact in real time, which 

makes taking informed critical time-bound decisions difficult for the 

government. This is especially true of data that has to be extrapolated 

from UK wide data sources.  
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Moving forward, it will be important for the Scottish Government to 

address the long-standing issue of data gaps. This could build on the 

findings of the innovative work undertaken by local governments to 

change the way that they worked with data in the first six months of the 

crisis. Research32 by the Urban Big Data Centre at the University of 

Glasgow explored the data needs, capabilities and uses by Local 

Government during COVID-19 that enabled local authorities to respond 

as quickly as they could to the quickly changing landscape. For 

example, to understand the local impacts of the crisis and deliver 

support, local authorities collected new types of data and made greater 

use of mapping and visualisation tools. An increase in sharing across 

the public sector, especially between the NHS and local government 

was also undertaken in order to better identify patterns of vulnerability33. 

The research concluded that the pandemic has created a ‘shared sense 

of purpose’ in local government and necessitated the fast acceleration of 

the development and adoption of new ways of working and collaborating 

(including between the public, third and private sectors). It has acted as 

a catalyst for change towards better joined-up data practices with focus 

on public benefits34.  

The Commission also recommends that the Scottish Government 

explore and adopt a human rights based approach to data, as set out in 

a recent guidance note by the UN Office of the High Commissioner for 

Human Rights35. This approach sets out six basic principles for a human 

rights-based approach to data collection and use, namely:  

 the participation of population groups, in particular the 

marginalized in the data collection process;  
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 the disaggregation of data to prevent discrimination based on sex, 

age, ethnicity, disability, sexual orientation or religion, which is 

prohibited by international human rights law;  

 self-identification, without reinforcing further discrimination of these 

groups;  

 transparency to guarantee the right to information;  

 respecting the privacy of respondents and the confidentiality of 

their personal data; and  

 accountability in data collection and use. 

 

Question 3: In 2022-23, it is likely that there will be 

reduced levels of available Covid-related financial 

support for the public and private sector. Given this, 

what should be the priorities for the Scottish 

Government’s Budget? 

 

Maximising Available Resources 

A key priority for the Scottish Government budget, prior to an 

assessment of its policy priorities, it to examine whether it is complying 

with Article 2(1) of the International Convention on Economic, Social and 

Cultural Rights36, in ensuring first, that it is has generated the “maximum 

of its available resources” to fund the realisation of rights through its 

policy agenda. This explicit obligation is also contained within the UN 
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Convention of the Rights of People with Disabilities and the recently 

incorporated UN Convention on Rights of the Child37.  

The importance of this specific obligation is that developing a budget 

through a human rights lens is not just about ensuring that the 

government is using its existing resources efficiently, effectively and 

without discrimination, it is also about ensuring that the government is 

making the necessary effort to generate additional resources and 

whether those efforts are adequate and equitable.   

The obligation to maximise available resources means that governments 

need to be imaginative and consider innovative ways in which it is in 

their power to raise funds.  For example, we have seen this drawn out in 

an example where the Scottish Government had sought novel ways to 

raise revenue for affordable housing.  The Scottish Government worked 

with the Scottish Futures Trust and a number of Councils to develop and 

deliver options of the original National Housing Trust initiative, which had 

levered over £200 million of development by 201538 to support the 

delivery of over 2,000 additional homes for affordable rent39. 

Another key area of focus when a government is exploring whether it 

has maximised its available resources, is the country’s system of 

taxation.   

Tax policy in Scotland is framed around the principles of the ‘Scottish 

Approach to Taxation’ based solidly in the legacy of Adam Smith and set 

out by Revenue Scotland40.   

 “Certain: The tax which each individual is bound to pay ought to 

be certain, and not arbitrary. The time of payment, the manner of 
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payment, the quantity to be paid, ought all to be clear and plain to 

the contributor, and to every other person." 

 “Convenient: Every tax ought to be levied at the time, or in the 

manner, in which it is most likely to be convenient for the 

contributor to pay…” 

 “Efficient: Every tax ought to be so contrived as both to take out 

and to keep out of the pockets of the people as little as possible, 

over and above what it brings into the public treasury of the 

state…" 

 “Proportionate to the taxpayer’s ability to pay: The subjects of 

every state ought to contribute towards the support of the 

government, as nearly as possible, in proportion to their respective 

abilities." 

These principles have some alignment with a human rights based 

approach to taxation. The obligation to use the maximum of available 

resources to realise rights means that a government must be efficient in 

relation to revenue collection, as inefficiency leaves a government 

without the necessary resources to realise rights. Government 

expenditures must also be effective. In other words, the impact of the 

expenditures must be such as to actually help realise rights. In addition, 

if a government has not spent all allocated funds as intended – or has 

done so in a way that is inefficient or wasteful - then it has not made full 

use of maximum available funds. Finally, connected to the principle of 

proportionate ability to pay, the human rights principle of non-

discrimination would necessitate identifying who resources are 

generated from, whether this is done proportionately and whether any 

particular groups are unjustly impacted through taxation. 



 

27 

 

Further work to bring the Scottish principles fully in line with a HRBA is, 

however, required. The Legacy Report of the Finance and Constitution 

Committee41 recommended the exploration of a HRBA to taxation as 

part of revisiting the Scottish Approach to Taxation, and that this should 

feature in this new parliamentary term. The starting point of this 

approach is to firstly question, is the budget as big as it could be?, rather 

than accepting a budget total as given. Is the taxation system raising the 

maximum available funds that it can? Has the government made use of 

all taxation options available to it? Further questions then include: are all 

of the government’s current (and proposed) taxation options 

progressive?; who are resources generated from?; is this done fairly, or 

are particular groups impacted unjustly?; and what is being done to 

tackle tax evasion, avoidance and debt? All of which are an inefficient 

use of available resources, and therefore, a failure to tackle evasion, 

avoidance and debt, is a failure to comply with this obligation42. 

The Commission acknowledges that not all fiscal levers are within the 

Scottish Government’s gift. Some efforts that would generate 

progressive changes and substantial resources, would require a UK led 

approach43. However, the Scottish Government must also exercise its 

own powers in relation to a number of progressive tax measures that it 

could choose in and of its own right, with which to approach COVID-19 

economic and social recovery.  For example, the current government 

and previous governments before it have repeatedly failed to take the 

opportunity to make substantial and progressive changes to certain 

aspects of taxation – such as local taxation44 - even when successive 

consultations and Commissions45, which have been set up to deliberate 
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on this subject, have concluded that it is both recommended and 

necessary. 

During the last Parliamentary cycle (even before the arrival of COVID-

19) the government had begun to focus discussion on the need for both 

changes to the system of taxation and the necessity for informed public 

discourse on the role of taxation in Scotland to inform and support this. It 

is important that the government’s obligation to deliver on Maximum 

Available Resources is highlighted and reinforced through the budget 

scrutiny performed by all Parliamentary Committees (not limited to this 

Committee or to the Equality, Human Rights and Civil Justice 

Committee) to support these discussions and to hold government to 

account for progressing this agenda. 

COVID-19 has provided both the necessity and the renewed appetite to 

take the opportunity for truly transformational change.  It has also 

reinforced the importance of the Finance and Public Administration 

Committee following through on the Legacy Report recommendation46 to 

revisit their previous inquiry on a Scottish approach to taxation with a 

view to exploring how COVID-19 has impacted on the taxation system 

and considering options for a restructuring of the taxes which are 

devolved including taking a human rights based approach. 

In exploring progressive tax measures to realise rights as countries 

recover from COVID-19, the Centre for Economic and Social Rights and 

the Tax Justice Network47 have highlighted that systems of taxation 

should be asking proportionately more from those most able to pay.  

They suggest the following: 
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 “Ending over-reliance on ‘indirect’ taxes like sales tax and VAT, 

which tend to take a larger proportion from the income of poorer 

people;  

 Increasing rates of ‘direct’ taxes on high incomes and the most 

profitable businesses, 

 Introducing or boosting taxes on assets like property, wealth, 

inheritance and income from investments, 

 Cracking down on tax evasion and avoidance by wealthy 

individuals and powerful corporations...” 48. 

Much domestic expertise has been developed on the taxation options 

available to Scotland in recent years by the likes of the Fraser of 

Allander Institute49, CPAG50 and the Institute for Public Policy 

Research51, amongst others.  Ideas include exploring the potential 

offered by: further amendments to Income Tax; reforming Scottish 

property taxes; new taxes – including Local Wealth Taxes; excluding tax 

avoiders from government bailouts and levering tax as a tool for 

behavioural change. Taking the opportunity to explore these ideas with 

these experts through a human rights lens would afford the Committee 

the possibility for a timely multi-stakeholder learning opportunity focusing 

on both the benefits of taking a HRBA to taxation coupled with a 

thorough analysis of the taxation options that are fully within the remit of 

the Scottish Government.    

 

Identifying Budget Priorities  
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Human rights budgeting needs to be embedded into a broader rights-

based policy process. Before the development of the budget comes the 

development of laws, polices and plans that are also shaped by human 

rights standards.  The budget should then be developed to directly 

realise these laws, policies and plans, using the maximum of its 

available resources to do so.  

This involves:  

 examining a country’s human rights international human rights 

obligations and commitments;  

 analysing the human rights concerns facing different groups within 

and across different social sectors (e.g. housing, health, social 

care, education etc);  

 designing (with impact assessment) policies that respond to those 

concerns;  

 generating adequate resource to fund those policies; 

 allocating adequate budget to implement those policies;  

 monitoring of whether the money was spent as planned, what was 

delivered and to whom; and  

 evaluating whether the policy was implemented and what impact it 

had.  

Allocating resources in a way that enables a government to fulfil its 

human rights obligations requires consideration of that government’s 

specific human rights obligations as set out in the human rights treaties it 

has signed and ratified. Extensive guidance on how those commitments 

translate into policy objectives on the ground is then set out in a number 

of places, including for example: General Comments and concluding 
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observations and recommendations provided by the various UN Treaty 

Body Committees52 and reports from Special Rapporteur on specific 

issues.   

At present the Scottish Government does not take a human rights based 

approach to its budgeting or its more general policy development 

processes and the budget is not routinely scrutinised through a rights 

lens.  Developing such processes will help future administrations to 

progressively realise human rights.   

Good rights based laws and policies can also still result in unacceptable 

experiences of rights holders if they are not properly resourced. Human 

rights budget work can help identify where this is the case.  Taking 

human rights standards into account when developing the budget can 

help the right questions to be asked that support effective, transparent, 

fair and accountable use of national resources; ensure that the 

government is meeting its obligations of delivering a minimum core of 

rights, and support the progressive realisation of rights in Scotland 

through the use of the maximum of its available resources. 

 

 

END  
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