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 Introduction 
The Commission welcomes the opportunity to respond to the Scottish Parliament  consultation on the proposed Children (Equal Protection from Assault) (Scotland) Bill. The Commission would like to start by reaffirming its position in relation to this matter, which is that the defence of justifiable assault should be removed from Scots law in accordance with human rights standards. It is clear that this measure is not aimed at criminalising parents or interfering with family life, but at setting a clear standard of caregiving and redefining what is acceptable in terms of how we treat our children in Scotland.
It is also important to recognise that the Scottish Government has a duty to take all appropriate legislative, administrative, social and educational measures to protect the child from all forms of physical and mental violence, neglect and exploitation. 
The Bill

The Commission welcomes and supports the Bill’s aim to help bring to an end the physical punishment of children by parents and others caring for, or in charge of, children. Both nationally and internationally, human rights bodies have repeatedly called for an end to corporal punishment and to the defence of 'justifiable assault' in Scotland.
 
The international consensus on the unacceptability of corporal punishment of children is supported by a broad body of evidence on the long-term impact that negative experiences in early childhood can have on children in later life.
 International and national research demonstrates that physical punishment exacerbates ‘problem behaviour’ in children and undermines the child/parent relationship.
 Corporal punishment violates not only children’s right to freedom from violence, but also their right to health, development and education.
 There is also research that links the ban of  physical punishment with a reduction in youth violence.

The United Nations Committee on the Rights of the Child has been clear about the negative impact of corporal punishment on children’s health.  For example, The Committee’s General Comment No. 15 on “The right of the child to the enjoyment of the highest attainable standard of health (Art. 24):  

“In the light of the impact of corporal punishment on children’s health, including fatal and 
non-fatal injury and the psychological and emotional consequences, the Committee reminds 
States of their obligation to take all appropriate legislative, administrative, social and 
educational measures to eliminate corporal punishment and other cruel or degrading forms of 
punishment in all settings, including the home.”

Ending cruel and  humiliating treatment is an indispensable component of a  comprehensive national strategy for the prevention and elimination of violence against children and respect for human rights. It safeguards children's dignity and physical integrity and encourages positive discipline and education of children through non-violent means. These two must go hand in hand – defence of justifiable assault removed and the promotion of positive, non-violent and respectful parenting, which encompasses a child’s right to equal dignity and respect.
Therefore, the Commission considers that Scotland is lagging behind international human rights standards when it comes to the physical punishment of children. The Commission’s view is that children should be afforded more, not less, protection from violence than adults. If we compare both groups, the child is more vulnerable than the adult so in need of greater, not lesser, protection. It is also important to mention that children and young people also support this change in the law.

The Commission recommends that the change in law should also be accompanied by comprehensive information campaigns which promote alternatives to physical punishment and raise awareness of the harm caused by physical punishment.
 This includes, but is not limited to: 

· Promotion of positive, non-violent and participatory approaches to child discipline;

· The participation of children in the design of these approaches;

· Greater dissemination of these approaches in educational settings and other locations accessed by children and families, such as teacher training, and training for staff in child related institutions;

· Information on the end of the defence of justifiable assault - wherever children are found – schools, health centres, libraries, youth facilities, etc. 

Human Rights Law and International Standards 
Protection against corporal punishment of children is a human rights issue. There are a range of international obligations applicable to Scotland which recognise children's dignity and physical integrity.
 There is a positive obligation on the State to take reasonable measures for the effective protection of children (and other vulnerable persons). The nature of that protection moves with the grain of our times and accords with contemporary notions of human rights.

In Scotland, the Scottish Parliament and Ministers have a responsibility to observe and implement international obligations, including international human rights treaties within the areas of its devolved competence.
 Furthermore the Children and Young People  (Scotland) Act 2014 introduces a duty on Scottish Government Ministers to “keep under consideration whether there are any steps which they could take which would or might secure better or further effect in Scotland of the UNCRC requirements”.

The United Nations Convention on the Rights of the Child (CRC), which has the highest number of ratifications of any human rights treaty, affirms in its preamble that precisely because of their “physical and mental immaturity”, children need “special safeguards and care, including appropriate legal protection.”

Article 19 of the CRC requires states to take:


“all appropriate legislative, administrative, social and educational measures to


protect the child from all forms of physical or mental violence, injury or abuse,


neglect or negligent treatment, maltreatment or exploitation, including sexual


abuse, while in the care of parent(s), legal guardian(s) or any other person


who has the care of the child”

CRC General Comment No. 8 on “The right to protection from corporal punishment and other cruel or degrading forms of punishment (articles 19, 28(2) and 37, inter alia)” was adopted by the Committee on the Rights of the Child in 2006. Quoting article 19 of the Convention reads: 

“... There is no ambiguity: ‘all forms of physical or mental violence’ does not leave room for any 
level of legalized violence against children. Corporal punishment and other cruel or degrading 
forms of punishment are forms of violence and the State must take all appropriate legislative, 
administrative, social and educational measures to eliminate them”
A number of further Articles in the CRC reinforce the child’s right to physical integrity and protection of his or her human dignity. For example, Article 37 requires protection from “torture or other cruel, inhuman or degrading treatment or punishment.”

The UN Committee on the Rights of the Child has consistently recommended the prohibition of all forms of corporal punishment, including in the family, and suggested that campaigns should be carried out to raise awareness of its negative effects and to encourage the development of positive, non-violent child-rearing and educational practices.
There is a significant body of recommendations and provisions that focus on the protection of children from all forms of violence and not only physical but mental violence. As the Committee will be aware, the UN CEDAW and CAT bodies will review UK/Scotland implementation of their treaty obligations in early 2019. In both Concluding Observations from the last review (2013), the UN Committees urged the State party to “revise its legislation to prohibit corporal punishment of children in the home.”

European Approach  

The Council of Europe’s position is the establishment of a legal prohibition of corporal punishment of children in law and in practice since 2004. The majority of European countries have now put an end to all corporal punishment of children. This clearly illustrates a shift in the legal approach and a positive parental attitude towards using non-physical forms of discipline in Europe (and more widely). Furthermore, of the 28 members of the EU, 22 have prohibited all corporal punishment of children. Scotland/UK is now one of a small handful of EU Member States (Belgium, Czech Republic, France) that allow corporal punishment at home
Both the Council of Europe
 and the European Court of Human Rights (ECtHR) have condemned corporal punishment. The ECtHR not only condemns corporal punishment,
 but has emphasised that the right to private or family life or to freedom of religious belief cannot be used as relevant arguments to reject banning all corporal punishment.

Article 3 of the European Convention on Human Rights (ECHR) prohibits inhuman or degrading treatment or punishment. Article 3 is an absolute right, meaning an infringement of the right cannot be justified. In Tyrer v UK (1978), brought by a 15-year-old in the Isle of Man, the Court ruled that the judicial “birching” to which he had been subjected constituted “degrading punishment” within the meaning of Article 3. In A v UK (1998), its first judgment on parental corporal punishment, the Court found that the right of the nine year-old applicant to protection from inhuman or degrading treatment had been breached as the law failed to provide adequate protection for children.
In Seven Individuals v Sweden (1982) the European Commission of Human Rights found that a new law passed in Sweden to provide equal protection to children and adults from assault did not constitute an “interference” with the applicants’ right to private and family life. The findings of the Court in this case are significant. It is important to understand that a ban on all forms of corporal punishment, irrespective of how “light”
 it is and where it happens, is not aimed at criminalising parents or interfering with family life, but at setting a clear standard of caregiving and redefining what is acceptable in terms of how we treat our children. Furthermore, as has been demonstrated in other legal cases, discretion is applied when decisions are made regarding charging and prosecution and the best interests of the child should be the primary consideration in such decisions.

Article 8 of the EHRC (respect for private and family life) is also relevant in this context as it protects a person’s physical and moral integrity, which could cover wider (lesser) situations than Article 3. Article 8 is a qualified right, meaning any interference must be justified (a proportionate measure, in pursuit of a legitimate aim, in accordance with the law and necessary in a democratic society).
 
The European Committee of Social Rights (ECSR) goes a step further and recommends a prohibition in legislation against any form of violence against children. This prohibition includes forms of punishing which do not necessarily involve the use of physical force, such as isolating or humiliating children.
In 2015 the ESCR Committee ruled that Ireland’s laws on corporal punishment were in breach of the European Social Charter. Immediately after the decision, the Minister for Children, James Reilly, pledged to explicitly ban the smacking of children in foster or residential care through new regulations. In addition, he announced plans to review the defence of ‘reasonable chastisement’, in conjunction with the Department of Justice. The Republic of Ireland changed the law in 2015, providing a total ban on corporal punishment and removed the defence of reasonable chastisement.

As the change in law is only one step towards a comprehensive strategy for the prevention and elimination of violence against children and respect for human rights, we also recommend the relevant Committee ensures that any legislative measure is accompanied by a national strategy to promote positive alternative methods to support parents and influence social attitudes over time.
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