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Foreword

Over the past five years, and since the Commission published its last paper
authored by Dr Katie Boyle on Economic, Social and Cultural Rights, the debate
in Scotland around strengthening accountability for the implementation of
international human rights standards has significantly progressed. Stimulated,
in part, by the decision at a UK level to leave the European Union; in part,

by the newly devolved powers; and in part, by the fallout from the global
financial crisis and Westminster driven “austerity” measures and “welfare reform”
the Scottish Parliament, Government, First Minister and civil society have all
increasingly engaged in debate around the protection and implementation of
economic, social and cultural rights (ESCR).

The Commission has brought ESCR into the foreground of its work to

develop a human rights culture in Scotland. We set out our broad vision for
the realisation of ESCR in our input to the government’s “Creating a Fairer
Scotland”initiative in 2015. This set out the need for ESCR to be embedded
through law, policy and practice. Since then we have worked to follow up on
each of these strands, raising awareness and understanding of ESCR across all
actors; supporting communities to use the rights in their advocacy for change;
contributing expertise to the revised National Performance Framework

and developing further thinking and emerging practice on human rights
budgeting.

Above all however the Commission has continued to make the case for

the incorporation, or domestic enforceability of international human rights
standards, in particular ESCR. This is because accountability is the cornerstone
of human rights and we believe that further culture change can be driven by a
backstop of legal protection and judicial enforcement.
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This report highlights that there is an accountability gap in the UKand in
Scotland when it comes to the implementation and enforcement of ESCR and
other rights contained in international law. This means that when it comes to
the realisation of the rights to an adequate standard of living, health, housing,
food or social security people have limited recourse to human rights law
where their rights are not met in practice.

The research shows how countries all over the world from Germany and
Switzerland to South Africa and Colombia have stronger laws and stronger
accountability processes for these rights. The research shows how around 65
countries globally explicitly enshrine ESCR in their constitutions, around 12

in Europe. Alongside this countries such as Finland and Sweden have built in
parliamentary scrutiny of whether ESCR are being implemented. The research
demonstrates how Scotland has the opportunity to draw from this and build
on its existing laws, judicial reasoning, legal remedies and parliamentary
processes to better protect a broader range of human rights.

The First Minister’s Advisory Group on Human Rights Leadership, of which
the Commission is a member, reports later this year on the protection of
economic, social and environmental rights. It is clear from this research that
there is wealth of experience and practice globally which Scotland can learn
from, replicate and build on.

We thank Dr Boyle, formerly of the University of Roehampton and now the
University of Stirling, for this valuable work at this important time.

Judith Robertson

Chair of the Scottish Human Rights Commission
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1 . Introduction

The incorporation of international law into domestic law means embedding legal
standards as set out in international law and making them enforceable at the domestic
level. This incorporation can take many different forms. This paper seeks to set out some
of the ways through which Scotland could incorporate economic, social and cultural
(ESC) rights into the domestic legal framework. Traditionally incorporation has been
understood as a way of directly embedding international law into the domestic legal
system through domestic legislation or in a constitutional text. This paper embraces

a much broader and fuller understanding of incorporation essentially encapsulating

a variety of means through which international legal standards are internalised into
the domestic legal system and coupled with effective remedies. The paper therefore
looks at models of incorporation as well as justiciability mechanisms (how rights can be
enforced in court).

Ultimately it is for each state to decide how best to give effect to international human
rights obligations in its specific constitutional context. Incorporation and justiciability of
ESC rights is not a new phenomenon. It has occurred across the globe in different ways.
This paper sets out potential pathways for Scotland so that processes on human rights
reform continue to be informed by evidence and best practice drawing from a number
of the international comparative examples.

Scotland is already on a journey of incorporation in relation to a number of human
rights. For example, it is following in the footsteps of other jurisdictions including
Norway, Belgium, Spain and most recently Sweden? in its proposals to incorporate

‘the principles of the UN Convention of the Rights of the Child’* The UNCRC is a treaty
that encapsulates the civil, political, economic, social and cultural rights of the child. In
addition, the First Minster’s Advisory Group is tasked with considering how Scotland

can continue to lead by example in human rights, including economic, social, cultural
and environmental rights and potential incorporation of those rights into domestic law.*
This paper is intended to help facilitate the ongoing discussions on how Scotland can
embed international human rights law into the domestic framework.
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2. What do we medn
by economic, social and
cultural rights?

Following on from the Second World War nations throughout the world sought to
declare a commitment to dignity and human rights. This culminated in the Universal
Declaration of Human Rights in 1948 followed by two subsequent Covenants, the
International Covenant on Civil and Political Rights (ICCPR) and the International
Covenant on Economic, Social and Cultural Rights (ICESCR). These treaties are known
collectively as the International Bill of Rights.> The international human rights structure
comprises of civil, political, economic, social and cultural rights as established in the
International Bill of Rights. Civil and political rights include rights such as the right

to a fair trial or the right to vote. Economic, social and cultural rights include rights
such as the right to education, the right to fair employment conditions, the right to
adequate housing and the right to the highest attainable standard of healthcare. It was
intended that each of the rights (civil, political, economic, social and cultural) would be
implemented concurrently and according to the principle of indivisibility.* Subsequent
international treaties at both the international and regional level have confirmed the
legally binding status of these rights and their indivisible nature.”

One of the major challenges facing Scotland, and the rest of the UK, is that the legal
system only provides for a select number of rights — largely civil and political (CP) rights,
and not economic, social and cultural (ESC) rights, under the current constitutional
frameworks. This is out of step with constitutional arrangements comparatively
speaking (see table of constitutions protecting CPESC rights below at Annex A.). This
creates accountability gaps in ensuring access to justice for those rights not currently
protected under the Scotland Act 1998, the Human Rights Act 1998, the European
Communities Act 1972 or the common law.
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3. Why incorporate
ESC rights”

The benefits of incorporating ESC rights are self-evident in many respects - it means
that individuals will have better access to rights directly relating to their conditions

of living. This includes the better protection of employment rights?, rights relating to
pensions?, rights which protect an adequate standard of living (including access to
adequate housing and food)'?, rights relating to health and healthcare' and rights
relating to education,'? among others. It would ensure that vulnerable and marginalised
groups, including children, the elderly, the disabled and the unemployed receive
protection in the progressive realisation of their rights. ESC rights enforcement assists in
the alleviation of the causes and consequences of poverty.” There is significant scope
to mainstream ESC rights as part of an approach to policy formation and the wider
decision making process in the same way that the European Convention of Human
Rights (ECHR) features. There is a significant accountability gap for those experiencing
violations of ESC rights in Scotland and the UK more widely. This is because domestic
law does not currently protect the full body of international human rights law and as a
result people are left without access to remedies when a violation of their right occurs.
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4 Addressing the
ESC accountability gap

There is an accountability gap in the UK and Scottish legal systems with regard to

the protection of ESC rights. The implementation and observance of the full body of
international human rights law is not captured under the UK domestic constitutional
framework, or currently under the devolved framework, meaning domestic statutes
and policies are not necessarily implemented or measured with full reference to
international human rights law. As a result decision makers in Scotland are not always
under a statutory duty to take international human rights law into consideration when
performing their functions.™

The UK at the national level has agreed to be bound by a number of international
treaties that do not take on enforceable legal obligations unless incorporated into
domestic law. The enforceability of the rights contained in international treaties varies
across the UK jurisdictions meaning different rights and remedies exist for civil, political,
economic, social and cultural rights depending on where you live. Some jurisdictions
have more progressive measures than others in connection with different rights' and
the devolved structures themselves create different frameworks for equality and human
rights meaning there is no universal application or operation of a normative national
standard for human rights law but multiple different regimes at play at the same time.'®
This picture is further complicated by withdrawal from the EU and the impact of Brexit,
including the loss of remedies for violations of civil, political, economic, social and
cultural rights available under EU law."”

In submissions to the United Nations treaty monitoring processes the UK cites the
Human Rights Act 1998 and the devolved statutes each of which partially incorporate
the ECHR into domestic law as evidence of complying with international human rights
obligations.”® However, although there is a possibility of extending the interpretation
of CP rights to include socio-economic dimensions, relying on the ECHR treaty as a
human rights document is inherently limited because the treaty does not cover all
aspects of all human rights.” The UK also cites the application of domestic statutes
and policies as examples of implementing ESC rights in accordance with international
legal obligations® as well as equality legislation and legislation providing for legal
aid.”" However, domestic statutes relating to areas such as health, welfare, housing,
employment, education and access to legal aid are not necessarily benchmarked
against international standards meaning that statutory rights do not necessarily
reflect the state’s international obligations. An example of this would be the National
Minimum Wage Act 1998 which sets a minimum hourly income for workers in the UK.
The purpose of this Act is to ensure that persons who are working are able to earn
sufficient remuneration for work in order to support an adequate standard of living.
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However, on an independent examination of the UK national minimum wage the
European Social Committee has determined it unfit for purpose and ‘manifestly unfair’
in achieving the aim of raising workers out of poverty.?> Relying on legislative and
administrative implementation of rights without reference to international standards (at
least implicitly) creates an accountability gap for the UK as state party to international
treaties. The UK has not incorporated these obligations into domestic law and continues
to dismiss calls for incorporation from the UN Committee responsible for overseeing
compliance with the International Covenant on Economic, Social and Cultural Rights.

For example, in 2014 when responding to the UN Committee on ESC Rights the UK
rejected the incorporation or justiciability of ESC rights stating:

‘There is no provision in the ICESCR that requires States Parties to incorporate
the Covenant into domestic law or to accord to it a specific status in domestic
law. The UK Government therefore continues to consider that its method

of implementation of the ICESCR, through appropriate legislation and
administrative measures, ensures the fulfilment of its obligations under the
Covenant!?

The UN Committee responded by reiterating concerns about the UK’s accountability
gap stating:

‘While the Committee takes note of the State party’s views on the
incorporation of the Covenant rights into the domestic legislation, the
Committee regrets that the Covenant rights cannot be applied directly by
domestic courts, which may restrict access to effective legal remedies for
violations of Covenant rights. The Committee...urges the State party to fully
incorporate the Covenant rights into its domestic legal order and ensure that
victims of violations of economic, social and cultural rights have full access to
effective legal remedies.**

Incorporation coupled with effective legal remedies is a way of closing this
accountability gap.




i

Scottish Human Rights Commission

O. The narture of state
obligations 1o respect, protect
and fulfil ESC rights

The nature of ESC rights requires states to respect, protect and fulfil these rights in order
to progressively achieve them to the maximum available resources.”” Some rights
require immediate implementation, meaning that there is a’‘minimum core’that is
non-derogable. Other rights require a greater degree of progressive realisation through
various degrees of enforcement.? It is also possible to place limitations on some rights
in the same way interference with CP rights can be justified in certain circumstances.
Incorporation of the rights into the domestic legal system would reflect the varying
levels of fulfilment required with scope to balance fulfilment of a right against other
countervailing factors. For example, ESC rights implementation does not mean granting
everyone immediately the right to the highest attainable standard of health, or granting
everyone the right to a privately owned dwelling house and so on. There is a sensible
and balanced approach to ESC implementation which allows for the balancing of rights
(including competing rights), the potential to place limitations on rights in accordance
with the law and which takes into account the allocation of limited resources across
multiple areas of policy.

The principle of indivisibility

The principle of indivisibility is an important aspect of the purpose and function of
human rights and means that the fulfilment and enjoyment of one right is dependent
on the protection and fulfilment of another.?’ That is to say for example that the right to
life is dependent on the right to adequate health care, the right to an adequate standard
of living and the right to adequate housing. Likewise, full enjoyment of the right to vote
and the right to political participation is dependent on exercise of the right to education
and the right to freedom of expression, the right to protest or the right to collectively
bargain. The full enjoyment of civil and political (CP) rights is therefore dependent on
the protection and fulfilment of ESC rights - the preparatory work to the international
treaties reveals that protecting civil and political rights and not economic social and
cultural rights was considered an “anachronism in the twentieth century to provide for
the protection of one without the other."?
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Progressive realisation

The nature of the obligation in international law requires that states respect, protect and
fulfil ESC rights. This means states should progressively improve the protection of rights
to the maximum of their available resources (i.e. the actual and potential resources the
state can generate in order to effectively implement them). The State must take steps to
refrain from acting in a way that would undermine ESC rights - i.e. take any action that
results in breaching the rights (the duty to RESPECT); the State must also take action

to prevent others from interfering with enjoyment of ESC rights, including private third
parties that may be responsible for administering access/ delivering ESC rights (the
duty to PROTECT); and the State must facilitate, promote and provide the ESC rights by
taking the necessary steps to ensure the right can be enjoyed by all to the maximum of
its available resources (the duty to FULFIL). States should avoid measures which reduce
enjoyment of ESC rights (non-retrogression). Any violation (breach) of a right can only
be justified in the most exceptional of circumstances and States must be able to explain
that the action was reasonable, proportionate, non-discriminatory and that all other
potential alternatives were considered.

In addition, it is also important to note that states obligations include facilitating access
an effective remedy if there is a failure to meet human rights obligations.” This includes
facilitating access to a legal remedy in court if necessary.*

Minimum core

Over and above the duty to respect, protect and fulfil, or to progressively realise,
ESCrights there is a requirement that all States must provide a basic level of rights
enjoyment with immediate effect. This is called a minimum core. This can be understood
as a non-negotiable absolute right to a basic level of subsistence below which no
person should fall. The minimum core means providing a minimum essential level of
benefits to all individuals and families that will enable them to acquire at least essential
health care, basic shelter and housing, water and sanitation, foodstuffs, and the most
basic forms of education.?’
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Human Dignity as a Social Minimum

Many countries embed the right to a social minimum reflecting the concept of
the minimum core - i.e. a social floor that ensures no one falls into destitution.
According to constitutional theory, a minimum level of subsistence is a
constitutional essential for the functioning of a democracy.*? This is premised

on the idea that people need to be able to access basic essentials in order to
participate in society and facilitate genuine autonomy.® Often the threshold

for assessing compliance with a minimum level is based on the concept of
human dignity.>* The approach of an absolute minimum guarantee is evident,
for example, in the constitutions of Germany (‘existenz minimum’)*, Belgium
(‘minimex’),*® Switzerland (‘conditions minimales d’existence’),*” Colombia (minimo
vital) and Brazil (‘'minimo existencial’)*. There is no such constitutional guarantee
to a basic minimum in the UK or Scotland at the moment.

Non-discrimination

Non-discrimination is an important cross-cutting component of international human
rights law present across all of the human rights treaties and the principal focus of some
of the core treaties such as the International Convention on the Elimination of All Forms of
Racial Discrimination and the Convention on the Elimination of All Forms of Discrimination
against Women. Equality and non-discrimination in international human rights law
requires states to take steps to eliminate discrimination in order to achieve substantive
equality of outcome and address structural injustices. International law requires that
access and delivery of human rights, including ESC rights should not exclude groups,
particularly those who are marginalised and possibly ‘hidden’ from the system.

This means that before designing and implementing inclusive systems that provide

ESC rights decision makers should explore and understand who are the disadvantaged
and excluded social groups and what their needs and vulnerabilities are.*® This means
generating, analysing and basing decisions on disaggregated data across various
characteristics including gender, age, geographic location, ethnicity, health status,
economic status etc. It is important that a reliable evidence base is developed to ensure
that those who may be hard to reach are not denied access to human rights. Likewise,

the substantive nature of the duty means taking additional positive steps to address
systemic equality issues. For example, positive steps under CEDAW could involve a positive
obligation to produce a strategy for increasing women’s participation in political life or
funding initiatives to eliminate sexism in schools.** A deep and rich human rights and
equality evidence base is needed to improve our understanding of how law and policy can
‘best address structural and societal power imbalances, while also encouraging greater
equity and empowerment for society’s most disadvantaged members.*' This requirement
goes far beyond the legal obligations that exist domestically in the Equality Act 2010 that
prohibits non-discrimination on the basis of different protected characteristics.
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é. What do we mean
by ‘incorporation’?

Incorporation of ESC rights requires the domestic internalisation of international
norms. This can occur through a variety of pathways or ‘ports.*? As set out in diagram 1
below, incorporation can occur by constitutionalising international standards (putting
the rights into the constitution), through legislative or administrative adoption of
international human rights norms, by signing up to an international complaints
mechanism and complying with its decisions domestically or through a judicial
approach to incorporation through the common law.* These pathways form part

of the various building blocks used in different constitutional models and they are
not mutually exclusive — international human rights law can be embedded through
these different‘ports’individually or concurrently. Different constitutional models are
discussed in more detail below.

Diagram 1: Building blocks of incorporation

OPTION 4 OPTION 1
Constitution Legislation

ESC rights are not

incorporated into
Scottish law yet...

OPTION 3
International OPTION 2
Complaints Common Law
mechanism
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As explained above, incorporation of international law into domestic law means
embedding legal standards as set out in international law and making them enforceable
at the domestic level. This is a requirement of a dualist state where international law is
not automatically applicable when a state signs and ratifies a treaty. The state must go
through a two-stage process of first, agreeing to the treaty at the international level and
then second, embedding the treaty in domestic law to make it enforceable domestically.
In so doing the state can take steps to internalise the international legal regime in a way
that makes most sense in any particular given domestic context — there is therefore a
degree of flexibility in the means of incorporation whether it be direct, indirect or on a
piecemeal basis.*

Ultimately the test of effective implementation of human rights requires incorporation
to reach a sufficient threshold including ensuring that the international normative
content is not diluted or undermined and that an effective remedy is available for

a violation. The degree of flexibility in a broad definition of incorporation is helpful

in terms of ensuring that rights are able to flourish within the legal regime in which
they are embedded. In so doing it is legitimate for the state to further elaborate and
prescribe more fully the normative content of the right at a domestic level, using
international law as a reference point and important tool for interpretation, whilst also
leaving room for domestic law to go further than the international framework.

Essentially domestic incorporation of international norms should be both derived from
and inspired by the international legal framework and should at all times be coupled
with an effective remedy for a violation of a right. Remedies can also take on many
different forms and this is discussed in more detail below.
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/ What do we mean
by ‘justiciability’?

The legal status of ESC and the ‘justiciability’ of rights

Historically, the legal status of ESC rights has been misunderstood.*” This was based

on confusion about how ESC rights should be implemented.* As a result, subsequent
measures to protect human rights, both at the regional and domestic level have
erroneously focussed on CP rights and relegated ESC rights to aspirational rights,
political goals or issues that depend solely on the legislature to accommodate.*’ It has
long been understood that CP rights are enforceable in the court, meaning they are
‘justiciable’*® When a state has incorporated CP rights into the constitutional framework
it means that the courts can intervene to provide a remedy when the legislature or
executive fail to uphold or comply. Now the literature and international best practice
acknowledge that ESC rights are binding international legal standards and that they are
amenable to judicial enforcement®.

The Committee on Economic, Social and Cultural Rights (the body responsible for
overseeing implementation of the ICESCR) has called for justiciable remedies* for
violations of ESC rights to be made available.’' The Committee also indicates that a
blanket refusal to recognise the justiciable nature of ESC rights is considered arbitrary
and that, ideally, ESC rights should be protected in the same way as CP rights within the
domestic legal order.>? This means that states should explore how best to protect ESC
rights within their own domestic framework.

It is now more commonly accepted in the literature and in practice that ESC rights

can be judicially enforceable, or, that they ought to be - whereby effective remedies
should be available for violations of ESC rights in the same way they are available for CP
rights.>® Outstanding questions now relate as to how best to deliver justiciable remedies,
or, through what mechanisms might ESC rights be best protected within a particular
constitutional framework in a feasible and legitimate way.
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8. Can Scotland
incorporate ESC Rights?

Does Scotland have competence to incorporate?

Under the terms of devolution the Scottish Parliament has the devolved competence to
observe and implement international obligations in devolved areas.> It is primarily the
responsibility of the legislature to set out the way in which human rights law should be
protected, including what role the executive and judiciary should play. Lord Brodie in
the case of Whaley stated that ‘the Scottish Parliament has the power to legislate with
the object of observing and implementing international obligations'if it so chooses to
doso.”>

The United Nations human rights monitoring bodies have advised that the fulfilment
of human rights requires states to take action at the domestic level in order to create
the necessary legal structures, processes and substantive outcomes for human rights
protection. Several UN Committees have recommended that the UK both incorporates
international human rights law as well ensure effective justiciable remedies are made
available for non-compliance.’® For example, the UN Committee on the Rights of the
Child suggests that fulfilment of international obligations should be secured through
incorporation of international obligations®” and by ensuring effective remedies,
including justiciable remedies are made available domestically.>®

In the context of devolution the Committee further suggests that any process of
devolution must ensure that devolved authorities have the necessary financial, human
and other resources effectively to discharge responsibilities for the implementation of
international human rights law.>® The UN Special Rapporteur on Adequate Housing has
called for increased engagement in complying with ESC rights at the devolved level and
highlighted that the effective application of rights at the local and subnational levels is
critical for enhanced accountability at the devolved level.®°

It would not be unusual comparatively speaking for Scotland as a devolved nation to
take the lead as a duty bearer fulfilling the state’s international obligations in respect of
the devolved areas it has responsibility for governing. There are examples of devolved
legislatures where primary responsibility for the observance of international human
rights law rests with the devolved legislature, such as in Switzerland, where international
obligations are the responsibility of cantonal legislatures.®’ In some instances the
cantonal legislatures introduce more robust human rights mechanisms than at the
confederal state level .52 Likewise, in Argentina, both the federal (national) state and
provincial (devolved) states have directly incorporated international human rights
treaties into their constitutions and both federal and provincial courts are responsible
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for enforcing them.®* In the USA, San Francisco has partially incorporated the UN
Convention on the Elimination of all forms of Discrimination Against Women (CEDAW)
at a city and council level.%* In Canada, there are national, provincial and territorial laws
protecting human rights.® Scotland could take steps to benchmark the implementation
of rights in devolved areas against international standards. In this sense it would be
setting an example of best practice for other UK jurisdictions to follow.

In Scotland accountability at the devolved level is critically important because ESC
rights engage with so many devolved competencies:

Diagram 2: ESC Rights Directly Engaging with Devolved Powers

International Human Rights

. . Right to .
Right to Right to A':gh‘tj;:e R;%titatlo Adequate 2‘3;:;0
Health Education u . Standard of . y
Housing Security i Environment

Devolved Competence

Health Education Housing SZSEL?:Y SZ:)\fiI:;s Environment

Reserved areas

Of course, one of the barriers to full incorporation of international human rights law
into domestic law as that it would not be possible for Scotland to take steps to fully
implement international human rights law in reserved areas. This means restrictions
are in place at the devolved level in relation to some of the reserved areas engaging
with human rights including employment, trade, immigration, foreign affairs, national
security, data protection, some areas of social security and equal opportunities.®

The constitution itself is a reserved area®, as is the Human Rights Act 1998 and the
Scotland Act 1998, meaning that any changes to these Acts is beyond the competence
of the Scottish Parliament. The Scottish Parliament can legislate in devolved areas, and
this includes ‘observing and implementing’international human rights obligations in
devolved areas. However, under the terms of devolution it is important to be aware that
some areas remain the sole responsibility of the state and the UK Parliament.
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9 Compardtive
constitutional models

International human rights standards can be incorporated into domestic law through
many different models some of which are explored here. Scotland, and the UK, can learn
lessons from these comparative models. Some countries have directly incorporated ESC
rights into their written constitution.®® In Scotland and the UK the constitution is not
written down in one text but comprises of many different sources of law, including in
some cases statutes that take on constitutional significance, such as the Human Rights
Act 1998, the Equality Act 1998 and the Scotland Act 1998. An imaginative approach to
constitutional models means thinking beyond the traditional single source constitutional
text when considering the best approach in Scotland’s unique devolved constitutional
arrangement. The models discussed below include consideration of the roles of the
different institutions of government - the legislature, the executive and the judiciary.
This is a multi-institutional approach to ESC rights that recognises the importance of
engaging each branch of government in decisions impacting on ESC rights.

Diagram 3: Constitutional building blocks

Legislature
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The following tables contain sample constitutional models that demonstrate the
different approaches to incorporation of international human rights law as well as the
different judicial mechanisms used to enforce it. The constitutional models can differ
significantly across countries and so too do the mechanisms which ensure access to a
remedy. This means we see a broad range of constitutional guarantees coupled with a
wide variety of different approaches adopted by courts in protecting those constitutional
guarantees. The approaches that courts take are important because it gives us insight
into the different types of ‘justiciability’ available (adjudication by a court).

Justiciability mechanisms can offer different degrees of enforcement — sometimes

courts are very reluctant to interfere with guaranteeing rights (they are deferential

to parliament/government) and other times the court will take significant steps in
protecting rights (they uphold the constitution and act as the guarantor of human rights).
Each of these approaches is discussed below. Ultimately it is for each state to create the
legal structures and implementation mechanisms to effectively provide for human rights.
At a basic level however it is important to remember that normally there requires to be
some form of legal structure in place, a process that leads to a human rights compatible
outcome and a remedy available should the structure or process fall short.

Argentina

The Argentinian Constitution was amended in 1994 and a number of international
treaties were explicitly incorporated into the Constitution, including the International
Covenant on Economic, Social and Cultural Rights.® This is a ‘rights affirmative’
constitutional framework where the compliance with international human rights and
constitutional rights is the default position, which, can be denounced by the executive
if two thirds of each chamber of the parliament approve (creating a rights-affirmative
framework with the option for parliamentary derogation).”” The distribution of powers
in Argentina is separated into both federal and provincial autonomy (national and
devolved). In addition to the changes to the national constitution there were also a
number of changes at the provincial level with individual states adopting constitutional
amendments with better protection for ESC rights.

Finland

In Finland ESC rights receive constitutional protection. The constitutional provisions
dealing with ESC rights in the Finnish model are directed at the legislature: the right to
citizenship (Article 5); the right to equality before the law (Article 6); educational rights
(Article 16); the right to language and culture (Article 17); the right to work (Article 18);
and the right to social security (Article 19) are all required to be given effect to through
subsequent legislation.”’ The constitutional mandate to fulfil the ESC obligations is
therefore directly addressed to the legislature. In this sense, the constitution imposes

a mandatory obligation on the legislature to legislate for the protection and fulfilment
of ESC rights. This model is therefore consonant with the doctrine of parliamentary
supremacy but with the caveat that if the legislature fails to meet its constitutional
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obligations the court can intervene. In Sweden a similar pre-enactment review process
isin place. It is argued that that this type of ex ante review of legislation through the
Parliamentary system makes it difficult (although not impossible) to legislate in a way
that infringes fundamental rights.” The court, however, ought to be available as a
means of last resort to ensure executive and legislative compliance.”? The UN Committee
on Economic, Social and Cultural Rights has raised concerns that the Finish and Swedish
constitutional arrangements do not adequately facilitate access to justiciable remedies
for violations of ESC rights potentially meaning that ex post judicial review is not yet
sufficiently developed.”

Switzerland

In Switzerland the default position is that responsibility to implement international
obligations is at cantonal level.” It is therefore the responsibility of the devolved
legislatures to implement international human rights law, including ESC rights. Some
cantons go further than the federal level in introducing more extensive human rights
protections.” However, as with Sweden and Finland the UN Committee on Economic,
Social and Cultural Rights has raised concerns that some provisions of ICESCR cannot be
directly invoked before the courts in Switzerland creating an accountability gap in terms
of justiciable remedies.””

Colombia

The Constitution divides human rights into three groups: fundamental rights, ESC

rights and collective and environmental rights (chapters 1, 2 and 3). The Constitution
also places international treaties on a domestic constitutional footing (articles 44 and
93). The ESCrights included in the constitution relate to health, housing, work and
education, among others. The Constitution also protects vulnerable and disadvantaged
groups within society with particular measures for children, women, the elderly and
disabled people (articles 46-47). Responsibility for safeguarding the Constitution is
assigned to the Constitutional Court (article 241). As a result, there has been a ‘profound
change’in the legal culture of the country with considerable advancements made in the
judicial enforcement of ESC rights.”

The main mechanism for the judicial protection under the constitution is the tutela
device (article 86). The tutela enables a person to file a writ of protection before any
court or tribunal for the immediate protection of her or his ‘fundamental constitutional
rights. All decisions by ordinary judges on a writ of protection are sent to the
Constitutional Court and are susceptible to review. Magistrates in the Constitutional
Court can review tutelas, and where appropriate, will group cases together in order to
address structural problems such as for example if an issue emerges that applies to a
large group of vulnerable people the cases will be merged together and the court will
issue a collective remedy.
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Germany

In Germany human rights take on constitutional status. Constitutional rights do not
include all economic and social rights, however the constitution does provide for a
right to dignity (Article 1.1 Basic Law) that the court has interpreted as constituting
minimum standards (existenzminimum) across particular social rights.”” Governance
responsibilities are divided between the federal level (Bund) and the devolved

level (Lander) including compliance with human rights obligations.®° The court has
interpreted the constitution to include minimum obligations in the context of ESC
rights.®'

South Africa

The South African model also adopts a mixture of substantive rights recognition,
together with safeqguards and limitation clauses contained in the Constitution. Rights
are also afforded protection to different degrees along the respect, protect, promote,
fulfil axis.22 Some 'negative’rights enjoy immediate protection such as the right not to be
evicted without fair procedure.t?> Some rights are afforded non-derogable status, such
as rights relating to children.?* Other rights are considered to be subject to progressive
realisation such as the right to access adequate housing and the right to access

health care, food, water and social security.® There is a general limitation clause under
section 36 whereby rights may be limited if reasonable and justifiable in an open and
democratic society.t® The South African Constitutional Court has adjudicated upon and
enforced ESC rights employing a‘reasonableness’ review in assessing state compliance.

Sweden

Sweden has recently taken a significant step in partially incorporating the UN
Convention of the Rights of the Child into domestic law.?” The legislation passed in June
2018 will come into force in January 2020. The new UNCRC Act clarifies that courts and
legal practitioners must “consider the rights contained in the Convention on the Rights
of the Child and that [t]he rights of the child must be considered in deliberations and
assessments made in decision-making processes in cases and matters that concern
children® It is not yet clear to what degree UNCRC rights will be enforceable by the
court. There is a tripartite process underway where the UNCRC implementation process
will be supported through capacity building, a legal audit of where change is required
to comply with the UNCRC (mapping the gaps and how to address them) and the
development of extensive guidance to assist decision makers in compliance once the
UNCRC s incorporated.
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10 Role of the Legislature
Enforcing Human Rights

The legislature can play one of the most significant roles in ensuring that ESC rights are
incorporated and enforced, including by designing and delivering legislation which sets
out ESC rights as legal standards. In addition, the legislature can play an important role
as an accountability mechanism in the review of legislation before it is passed to ensure
that it is compliant with ESC rights. The Finish legislative model demonstrates how the
Parliament can act as an important accountability mechanism and guarantor of human
rights by conducting pre-legislative scrutiny:

Legislative Models and Pre-legislative Scrutiny

Case Example: Finland

Under the Finish constitution there is a process of pre-legislative scrutiny

that ensures any legislation passed by Parliament is fully compatible with
constitutional rights, including ESC rights. This is a rights-affirmative’
constitutional framework that operates on a presumption in favour of human
rights compatibility rather than an ad hoc approach.’’ This constitutional model
imposes a duty on the legislature to introduce legislation to fulfil the right.
There is only a limited role for the court which can review legislation if it is found
that it does not comply with the constitution.®?

The Constitutional Law Committee makes its decision on the compatibility of
legislation after listening to constitutional and human rights experts. These
decisions are not politically motivated but based on legal standards. The
decisions of the Committee are not binding on Parliament but are considered to
carry sufficient weight that by convention Parliament complies with them.

However, this review is reactive rather than proactive. For example, when parliament
was reforming welfare legislation in 2003 the CLC declared the already in force
provisions of the‘partial labour market subsidy’ unconstitutional (those living with
parents received only 60% of unemployment benefit). The provisions had formed
part of the welfare state before the constitution was revised in 1995. It was not until
the provisions came before the CLC under the 2003 reform that the constitutionality
of the existing legislation to be retained was scrutinised. The subsidy was
transformed in to a means tested subsidy in order to comply with ILO Convention
168 on Employment Promotion and Protection against Unemployment.®®
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In Scotland, there is ex ante (pre-legislative) review of human rights in the
Scottish Parliament to some extent (in accordance with the Scotland Act 1998).>*
This occurs through non-disclosed assessments by the Executive and the
Presiding Officer of the Scottish Parliament before legislation is passed. There
is a requirement for the relevant Minster and the Presiding Officer to make a
statement of compatibility in relation to each Bill being considered. However
these limited reviews do not take the full body of international human rights
law into consideration meaning that ESC rights, for example, are not regularly
reviewed as part of the pre-legislative process. The recently expanded remit of
the Equality and Human Rights Committee (EHRIC) could be expanded further
to include ESC rights. There would be scope for broadening the current pre-
legislative scrutiny arrangements in order to ensure that all human rights are
being taken into consideration across parliamentary business, by the EHRiC
and by other committees. Effective human rights scrutiny by committees is a
particularly important aspect of accountability in the parliament because the
legislature is unicameral.

The United Nations Office of the High Commissioner on Human Rights and
the Inter-Parliamentary Union has recommended that‘[hJuman rights should
thoroughly permeate parliamentary activity'® Ideally the Scottish Parliament
EHRIC should work towards supporting the other Committees to engage with
international human right norms as part of their remit through an awareness
raising campaign and the adoption of additional resources managed by the
Committee such as cross-parliamentary ‘Human Rights Rapporteurs’*

A renewed remit for the EHRIC would require sufficient support and

resources. Ex-ante review could be supported by a panel of human rights

and constitutional experts (including expertise on ESC rights). Compatibility
decisions of the EHRIC and the expert advice received could be published to
ensure transparency. The decisions of the Committee may not necessarily be
binding but should carry sufficient weight in guiding the legislature on human
rights compliance.
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11 Role of the
Court Enforcing ESC Rights

The court is the accountability mechanism that can offer an effective remedy for

a violation of ESC rights if the legislature and executive have failed to comply. ESC
adjudication and the legal enforcement of rights can occur through a‘myriad of forms’
some of which offer greater protection than others.” The tables below set out some of
the comparative case law to demonstrate the different ways that the court approaches
the enforcement of ESC rights to different degrees.

Comparative Case Law Analysis

Case Example: Germany

The German constitution recognises the right to human dignity.*® Whilst there
is no specific or explicit guarantee to far reaching ESC rights the courts have
interpreted the right to human dignity as requiring a minimum level of social
assistance. In the Hartz IV case the German constitutional court found that
there is a‘fundamental right to the guarantee of a subsistence minimum that
is in line with human dignity.®® This is an example of ‘human dignity’ providing
the threshold for assessing compliance with the right to social security. The
court declared the social security system unlawful when it failed to comply
with the right to human dignity and when the means of calculating minimum
subsistence (existenzminimum) were fundamentally flawed. The court found
that, ‘It is the socioXeconomic right of every needy person to be provided, via
statutory law, with material conditions that are indispensable for his or her
physical existence and for a minimum participation in social, cultural, and
political life!"®

The Hartz IV case in Germany has provided a transformative and innovative
approach to the right to social security that sets out a substantive standard as
well as a procedural right. The court directly referenced Germany’s obligation
to comply with Article 9 ICESCR when assessing the minimum subsistence in
a subsequent case dealing with asylum seekers.’' This could be compared
with the weaker constitutional approach where justiciability assesses whether
the legislature has provided a statutory scheme for social security rather than
supervise the threshold met or the means of calculating a minimum level. In
Hungary for example, the court has adjudicated on the right to social security
but only so far as to determine whether a system has been implemented
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rather than examine the adequacy of the system itself.'® This approach is

more closely aligned with the UK and potentially Scotland — where even if the
legislative scheme is available, accessible and affordable - it may not necessarily
be benchmarked against an appropriate threshold or standard in terms of its
adequacy.

The Hartz IV decision stresses that there is a fundamental guarantee to

a constitutional minimum that covers the material conditions that are
indispensable for a person’s physical existence (for example, housing, food,
and clothing), for a minimum participation in human interaction (for example,
telephone costs), and for a minimum participation in social, cultural, and
political life (for example, membership in sport clubs, and going to the
cinema).'*

In Scotland the Hartz IV adjudication helps to demonstrate how the
determination of entitlement (section 19 of the Social Security (Scotland) Act
2018) could be measured against human rights standards to ensure that the
level of subsistence available is compatible with human rights and human
dignity. In the first instance this would place a duty on the state, or any public
or private body acting on its behalf, to implement a process for defining
entitlement in a human rights compatible way (a procedural duty) as well as
ensuring that this process should result in an outcome meaning that no person
faces living in destitution (a substantive duty). This could also involve providing
the courts with a role to supervise whether the legislature and/ or executive

are enacting a social security scheme that employs a methodological approach
that ensures minimum levels of subsistence across the devolved areas in an
inclusive way. The proposed Scottish Social Security Commission could play an
important role in assessing this — however, if the legislature fails to respond to
the Commission’s recommendations then, in order to ensure accountability, a
remedy should be made available - this would require a role for the court. For
example, if the Scottish social security scheme used incorrect data or a flawed
methodology to calculate entitlement there should be a remedy available to
the applicant to challenge this and the court could order that the method be
corrected/ improved. This is a remedy which results in the right to a process for
determining a substantive threshold. The adjudication in Germany maintained a
strong deferential role to parliament and a wide margin of appreciation in terms
of