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Introduction

1.
The Scottish Human Rights Commission (the Commission) welcomes the opportunity to contribute to the general considerations on the new Climate Change Bill. As Scotland moves forward to the introduction of a new climate change Bill, the Commission recommends that the Scottish Government explicitly integrate human rights into the heart of the legislation. The integration of human rights considerations into climate policies is central to achieving climate action that is beneficial for both people and the environment. 
2.
This submission focuses on three areas: a) interrelationship between climate change and human rights, b) how a human rights approach (HRBA) is important to consider in responding to climate change and c) the relevance of aligning the Sustainable Development Goals (SDGs) with the new Climate Change Bill.
3 
In the past eight years, the Commission has been active in the area of human rights and climate change, particular via the concept of ‘climate justice’. The Commission since its inception has recommended a human rights based approach to climate change.
 A human rights approach to climate change makes implicit and recognises the human face of climate change – in many cases, the human cost. As important and profound as the impact on the environment may be – loss of species, loss of habitats, bleached coral reefs, shrinking polar ice and more – there are also significant impacts on people. Crucially, climate change impacts are not being and will not be felt equally across the nation and the world. People living in poverty are suffering the earliest and most damaging setbacks of climate change, even though they have contributed least to the problem.
 The Commission has promoted climate justice at both national and international levels.

4. 
Significant progress has been made in response to Climate Change in Scotland, which is considered by many to be a role model for other countries. The Scottish Government has pledged to take a human rights approach to climate change since 2008. The Scottish Parliament became the first legislator in the world to adopt unanimously across the political parties a motion committing Scotland to championing climate justice in 2012. The Scottish Government launched a Climate Justice Fund, and a number of international and national conferences have taken place on this issue. Climate justice is now part of the Government policy and it is explicitly mentioned in the Government Proposal & Policy for a Low Carbon Scotland 2013-2027. The Commission has contributed its thinking to most of these initiatives.
5.
However, the Scottish Government’s commitment  to Climate justice is primarily focused on the international dimension of climate change. Where Climate justice is discussed in the domestic context this is largely in relation to adaptation. There is still a long way to go to ensuring that human rights are explicit in the national framework. The Climate Change Bill represents a unique opportunity to do so by creating a world leading legislation that takes a holistic and coherent approach to both the human and environmental components of climate change.
6.
At COP21 in Paris in 2015, 195 countries concluded the historic Paris Agreement. This Agreement built on the growing understanding of climate change as a social, as well as environmental and economic issue. In the Agreement, countries acknowledge the importance of respecting and promoting their respective obligations on human rights when taking action to address climate change.

7.
The conceptual and operational elements of human rights are becoming clearer in this area, and there is a strong case that the right to participation, the right to health, and the principles of accountability and non-discrimination make an important contribution to climate change responses. These principles are accompanied by a better of understanding of a number of distinctive features of human rights such as the obligation to achieve progressively the full realisation of  economic, social and cultural rights, to take steps to the maximum of their available resources to realise rights, and the obligation of international assistance and cooperation. However, this valuable contribution is unlikely to be realised unless human rights are explicitly recognised in the law and consistently applied in practice. 
A. Human rights and climate change 
8. 
Incorporating existing human rights obligations and commitments into all climate change responses has the potential to inform and strengthen national frameworks in the area of climate change by promoting policy coherence, legitimacy and sustainable outcomes. However, most processes, including legislation, tend to deal with human rights and climate change as separate issues. A more cohesive approach in legislation and policy would better reflect realities on the ground, where rights, economic development and climate change are interlinked and strength each other. 
9. 
The UN Human Rights Council (HRC) has adopted five resolutions on the threat that climate change poses to people around the world and their enjoyment of human rights.
 Some examples of human rights that are particularly affected by the impact of climate change are:

· The right to life – threatened by climate-related disasters and the particular vulnerability of certain communities to them – for example, poor communities subsisting in flood-prone areas or coastal villages who are particularly likely to be affected by flooding and changed weather patterns. 

· The right to adequate, available and accessible food – hunger and famine continue to affect people in a disproportionate and unequal way. Changing weather patterns, subsequent food shortages and threats to established agriculture and fishing, all contribute to this. 

· The right to the highest attainable standard of health, adequate housing, safe drinking water and sanitation – all threatened by flooding, drought, famine and civil unrest. Numerous of national and international reports highlight the poor air quality in many cities in the UK and Scotland. While levels of certain pollutants have fallen since the 1970s, grave impacts on the most vulnerable persist, and progress on some of the worst types of air pollutants has stalled in recent years. UK cities regularly fail to meet EU standards for air quality. Air pollution is a public health concern and children, the elderly and those with lung complaints such as asthma are especially at risk.

10. 
Climate change strategies can have positive human rights implications- for example improved air quality and health outcomes. However, it is important to consider whether they might also have unintended negative human rights consequences- for example increasing fuel poverty through higher energy tariffs which relates to both distributive and procedural justice. It is paramount then that proper consideration be given to all of the State’s human rights obligations when responding to climate change. 
11.
Article 6 of the UNFCCC and Principle 10 of the Rio Convention
 stipulate the promotion of training, education and access to information to engage people in climate action and sustainable development. The Bill should make explicit reference to these standards.

12. The consultation document sets out that the government will carry out a combined process of Equalities Impact Assessment (EQIA), Children’s Rights and Wellbeing Impact Assessment (CRWIA) and socio-economic assessment on the Bill. The Commission recommends human rights considerations are actively considered as part of this assessment process, or a separate human rights impact assessment is carried out which takes into account the range of considerations as set out above. 
B. Human rights based approach and the Bill
13.
A human rights based approach (HRBA) would further improve the Bill by ensuring that mitigation measures (e.g. reducing carbon emissions) takes into account, protects and respects human rights. The key elements of a HRBA are legality, participation, accountability and transparency, empowerment and the principle of non-discrimination, which cut across all of this (see endnote I for further information).
14.
A human rights based approach takes a starting point in international human rights commitments and instruments. Human rights can be conceptualised as being both substantive and procedural. Substantive rights enshrined in the European Convention on Human Rights and the international Bill of Rights
 such as the right to adequate food, the right to water and sanitation or the right to life can be seen as the basic requirements for a person to live a life underpinned by dignity. Procedural rights enshrined in these treaties and the Aarhus Convention
 such as the right to access to information, the right to access to justice or the right to public participation relate to the manner in which substantive rights are protected. Climate impacts and human rights are closely linked and support each other.
15.
Participation focuses on the access to information and the opportunity to participate in decision-making processes. Participation is a central component of taking a human rights based approach. The concept of participation is not merely good practice but a legal obligation firmly rooted in international law. Indeed, numerous international conventions set out the right to participation, including for specific groups such as women, children, disabled people and minorities
. 
16.
Community engagement is an essential component of planning and development processes for renewable sources and can have a range of purposes including: raising awareness of proposed developments, consulting communities for their views on proposals, and empowering communities to make important decisions regarding their local areas. In order to ensure that all community members have the opportunity to participate fully, participation processes must accommodate the contribution of everyone and ensure that minorities or vulnerable groups are supported to participate (non-discrimination).

17.
Meaningful participation enables a process in which a changing society determines the relationship between climate change and people. It helps determine

the public interest when the law requires that human rights be balanced, whether between individuals or between an individual and the wider society. The Bill should include explicit reference to the above standards.
18.
The Aarhus Convention empowers people with the rights to easily access information, participate effectively in decision-making in environmental matters and to seek justice if their rights are violated. The Bill should include explicit reference to this Convention, which also acknowledges the role of private actors (Articles 5 and 6). 

19.
In addition to participation, another key component of a human rights based approach is accountability. This means independent and effective mechanisms to monitor the attainment of the targets and goals of the Bill are essential.  As such, the Commission believes that explicit reference to monitoring should be included within the Bill. 
20.
Reporting should be systematic and directly linked to human rights and SDG indicators. Public accountability includes publishing  a target report in annual and other thematic documents as well as collecting, disaggregating and widely publishing data.
 Asserting human rights without supporting effective and precise frameworks to hold duty bearers accountable will be of little practical use
21.
Emphasising the accountability of all actors, both state and non-state actors, is a central element of a HRBA. Transparency is also an essential human rights principle to create both empowerment and effective participation. Transparency must not be limited to reporting, but in relation to decision-making and prioritisation. 
22.
The Commission believes that promoting a HRBA within the Bill would support all duty bearers to fulfil their obligations with regard to human rights and community engagement, thereby facilitating a transparent, inclusive and accountable statutory framework in relation to climate change (green house emission reduction).
The Sustainable Development Goals (SDGs)

23. 
There are also clear links between climate action, sustainable development and human well-being, which should be reflected in the Bill. On 1st January 2016, the SDGs came into force, replacing the Millennium Development Goals. The Goals represent 17 key targets that member states will use to frame their development agendas over the next 15 years, on issues ranging from achieving gender equality to ending hunger, and from reducing inequality to revitalising the global partnership for development. 
24. 
While Goal 13 focuses directly on the urgent action to combat climate change and its impacts, and set a number of indicators to demonstrate so, Goal 6 (Ensure availability and sustainable management of water and sanitation for all), Goal 7 (Ensure access to affordable, reliable, sustainable and modern energy for all), Goal 12 (Ensure sustainable consumption and production patterns), Goal 14 (Conserve and sustainably use the oceans, seas and marine resources for sustainable development) and Goal 15 (Protect, restore and promote sustainable use of terrestrial ecosystems, sustainably manage forests, combat desertification and halt and reverse land degradation, and halt biodiversity loss) deal with some of the related effects of climate change . A recent SHRC analysis of what data Scotland currently collects via NPF shows that there are not explicit national indicators to measure some of these Goals.  

25. 
In July 2015, the First Minister announced that the Scottish Government would adopt the SDGs, making Scotland one of the first nations to commit to the Goals. One of the principles aims of the current review of the national outcomes was to improve their alignment with the Sustainable Development Goals
26. 
It is important that the SDGs are reflected within and aligned in the Bill.
Conclusion
26.
The Commission’s view is that engagement with human rights is essential and should be put at centre stage in the Bill. Human rights highlight the essential obligations and responsibilities of States and other duty-bearers (including businesses), which should be considered to ensure that climate change mitigation (and adaptation) efforts are adequate, sufficiently ambitious and non-discriminatory. Community participation and transparency are essential components of planning and development processes for renewable sources. The Bill should include a provision on independent and effective mechanisms that monitor the attainment of its climate targets. Furthermore, reporting should be systematic and directly linked to human rights and SDG’s indicators. Transparency must not be limited to reporting, but in relation to decision-making and prioritisation of climate responses. The Bill and secondary legislation should  include an explicit reference to a number of international instruments such as the International Bill of Rights, the Aarhus Convention, Article 6 of the UNFCCC and Principle 10 of the Rio Convention, which stipulate the promotion of training, education and access to information, so people and communities are able to meaningfully engage in climate action.
End.
� A human rights based approach has the following elements:





Participation�
Everyone has the right to participate in decisions which affect them. Participation must be active, free, and meaningful and give attention to issues of accessibility, including access to information in a form and a language which can be understood.�
�
Accountability�
Accountability requires effective monitoring of human rights


standards. For accountability to be effective there must be


appropriate laws, policies, administrative procedures and


mechanisms of redress in order to secure human rights.


�
�
Non-discrimination and equality�
A human rights based approach means that all forms of


discrimination must be prohibited, prevented and eliminated.


It also requires the prioritisation of those in the most


vulnerable situations who face the biggest barriers to realising their rights.


�
�
Empowerment�
People should understand their rights, and be fully


supported to participate in the development of policy and


practices which affect their lives. People should be able to


claim their rights where necessary.


�
�
Legality�
The full range of legally protected human rights must be respected, protected and fulfilled.  A human rights based approach requires the recognition of rights as legally enforceable entitlements, and is linked in to national and international human rights law.�
�



� Stern, N. H., & Great Britain. (2007). The economics of climate change: The Stern review. Cambridge, UK: Cambridge University Press. Summary of Conclusions.


� The Commission also Chairs the Working Group on Climate Change and Human Rights, which is part of the Commonwealth Forum of National Human Rights Institutions, and which is an important mechanism for sharing good practice with our counterparts around the world, and for feeding in experience from other countries to our own work in Scotland. In November 2015 the Commonwealth Forum of National Human Rights (CFNHRI) adopted a Declaration on Climate Justice. The St Julian’s Declaration represents the view of the CFNHRI that “climate justice provides a robust framework for dealing with climate change impacts and response, including by protecting the rights of most vulnerable populations when considering climate measures.” The Declaration, which is the result of a working group on climate change chaired by the Scottish Human Rights Commission. The declaration was presented to the Commonwealth Heads of Government asking to “prioritise human rights in their discussion, and recognise the links between human rights, climate change and sustainable development”. The Declaration also calls on those involved in the in the new Climate Agreement to “prioritise human rights in their discussion so climate response measures are fair, equitable and transparent. The St Julian declaration contains 17 commitments for action in this area by the CFNHRIs. For further info  see: � HYPERLINK "http://thecommonwealth.org/sites/default/files/news-items/documents/2015%2520CFNHRI%2520St%2520Julian%2520Declaration%2520FINAL.pdf" �http://thecommonwealth.org/sites/default/files/news-items/documents/2015%2520CFNHRI%2520St%2520Julian%2520Declaration%2520FINAL.pdf�


� See the UN Resolutions here: � HYPERLINK "http://bit.ly/1T38ChH" �http://bit.ly/1T38ChH�


� See Special Rapporteur on the implications for human rights of the environmentally sound management and disposal of hazardous substances and wastes report mission to the United Kingdom of Great Britain and Northern Ireland, available at http://www.srtoxics.org/2017/09/mission-united-kingdom-2017/


� The United Nations Framework Convention on Climate Change (UNFCCC) and Rio Declaration on Environment and Development (1992)


� The International Bill of Human Rights consists of the Universal Declaration of Human Rights, the


International Covenant on Economic, Social and Cultural Rights, and the International Covenant on Civil and Political Rights and its two Optional Protocols.


� The Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters.


� See for example: Convention on the Elimination of Discrimination Against Women (CEDAW) seeks the “maximum participation of women on equal terms with men in all fields” (preamble), specifically mandating the elimination of discrimination in political and public life (Article 7) and the participation of women “in the elaboration and implementation of development planning at all levels” (Article 14). Convention on the Rights of the Child (CRC) Article 13, freedom of association and assembly (Article 15) and participation in cultural life (Article 31). See also Convention on the Rights of Persons with Disabilities (CRPD) Article 3.


� Section 36 report Climate Change Act 2009
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