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The Scottish Human Rights Commission was established by The Scottish Commission for Human Rights Act 2006, and formed in 2008. The Commission is a public body and is entirely independent in the exercise of its functions. The Commission is the national human rights institution (NHRI) for Scotland with a mandate to promote and protect human rights for everyone in Scotland. The Commission is one of three NHRIs in the UK, along with the Northern Ireland Human Rights Commission and the Equality and Human Rights Commission. In June 2010 the Commission was accredited with “A” status by the International Coordinating Committee of NHRIs and in May 2011 the Commission was elected to chair the European Group of NHRIs.

I. INTRODUCTION

The Scottish Human Rights Commission (the Commission) welcomes the opportunity to submit comments to the consultation on Legal Challenges to Decisions by Public Authorities Under the Public Participation Directive 2003/35/EC.
As stated in previous submissions,
 the Commission believes that the integration of a human rights based approach to environmental protection is fundamental, among others, for the effective guarantee of the access to environmental justice in Scotland. The Commission is concerned that the current proposal aims only at the potential liability under the Public Participation Directive 2003/35/EC. The Commission recommends the Government to take a complete approach towards environmental policy to ensure full compliance with Arhus Convention. Environmental justice provides a useful lens to analyse questions of distribution and procedural fairness across a wide range of environmental policy issues. 

2. RELEVANT HUMAN RIGHTS PRINCIPLES

There are a range of international Conventions and standards which recognise that public participation and access to environmental justice are key purposes of human rights, for example: 

· The UNECE Convention on Access to Information, Public Participation and Access to Justice in Environmental Matters (Arhus Convention) 

· The Human Rights Act 1998 (HRA) requires all public authorities to act in a way which is compatible with the individual rights and freedoms contained in the European Convention on Human Rights (ECHR).
  Article 8 of the ECHR is particularly relevant in this context.

· The Rio Declaration on Environment and Development (1992), which links environmental protection with so-called procedural human rights, in particular Principle 10 of the Rio Declaration.
· The International Covenant on Economic, Social and Cultural Rights, and General Comment Nos. 4, 12 & 15 of the Committee on Economic, Social and Cultural rights;
3. conditions for accessibility to justice
The current conditions for accessibility to justice, which include the provisions for payment of legal costs, effective legal remedies and lack of restrictions on standing and title, have been identified as insufficient regarding access to information, participation and access to justice in Scotland. Both national and international bodies have highlighted a number of barriers in access to justice. The Report of the Scottish Civil Courts Review (Gill Review) identified barriers on access to (environmental) justice in Scotland by highlighting the need to examine the rules on standing for judicial review and the power of the courts to make protective court orders for ‘public interest’ litigants.
 The Gill Review concludes, inter alia, that the current law on standing is ‘too restrictive’ and unclear, inhibiting access to the remedy of judicial review.
 Furthermore, the Gill Review acknowledges that the threat of having to pay the opposing party’s costs can present a major hurdle to litigants in public interest cases, acting as a deterrent to accessing legal remedies to environmental problems.
 The improvement of the Scottish civil justice system is essential for compliance with the public authorities’ international obligations and in promoting environmental justice.

In 2007 the European Commission published research on access to environmental justice in 25 Member States and the UK ranked among the bottom five Member States on the basis of its rules on costs.
 In 2008, the Arhus Convention Compliance Committee (based on practice in England and Wales) found that: 


“134. In the light of the above, the Committee concludes that the [United Kingdom] has not adequately implemented its obligation in article 9, paragraph 4, to ensure that the procedures subject to article 9 are not prohibitively expensive. In addition, the Committee finds that the system as a whole is not such as “to remove or reduce financial […] barriers to access to justice”, as article 9, paragraph 5, of the Convention requires a Party to the Convention to consider.”

In order to make these rights effective (information, participation and access to justice), States Parties to the Arhus Convention must take the necessary steps so that public authorities at national and regional or local respect these. For this case, Article 9 (4) of the Arhus Convention aims to make access to justice rights effective and real, so that the procedures
 should be “fair, equitable, timely, and not prohibitively expensive”.
 

In April 2011 the European Commission decided to refer the UK Government to the European Court of Justice for failing to provide affordable access to justice in environmental cases, as required under EU law. 
4. The CONSULTATION document
The Commission notes that current  proposal relates only to the potential liability under the Public Participation Directive 2003/35/EC. The Commission is concerned that the current Government’s proposal, as described in the consultation document, excludes a wide range of possible Arhus cases that would fall under other European and domestic environmental legislation. 
In practice, this patchy approach is problematic for three reasons: a) the cost of environmental litigation is prohibitively  expensive, b) protective expense orders (PEO) are rare and still high and c) PEO may be granted under a wide range of environmental grounds. For example, in Marco McGinty v Scottish Ministers, 
 a PEO was granted on the basis of the Strategic Environmental Assessment Directive rather than under the Public Participation Directive.

In addition, environmental inequality is often link with social inequality.
 There is evidence of a socially unequal distribution of industrial pollution sites in deprived areas and near to deprived populations. In particular, waste sites are disproportionately located within deprived communities. So, people in the most deprived areas are far more likely to be living near to pollution sources than people in more affluent areas.
 As a consequence, the suggested limit of PEOs (£5,000) can still be too high, and will remain prohibitively expensive for people living in the most deprived areas of the country. It is also important to stress that there is no requirement under the Arhus Convention to consider expenses from the respondents’ perspective.  
The Commission therefore believes that effective access to justice - especially regarding costs, standing and scope - require all environmental procedures (including appeal proceedings) be fair, equitable and not prohibitively expensive.
 This is particularly significant because most environmental cases are of considerable importance for the general public and the outcomes of the cases impact beyond the applicant’s private interest, if any. 
5. CONCLUSION
The Commission recommends that the Government adopt a wider and more holistic approach towards environmental policy and legislation so as to ensure full compliance with the Arhus Convention and human rights standards as the current proposal relates only to the potential liability under the Public Participation Directive 2003/35/EC. 

PEO and adequate legal aid are vital to effective participation as financial constraints are particularly acute for those living in deprived areas. It is important to note that restrictions to access to civil legal aid in relation to environmental issues
, combined with barriers to PEO, may risk depriving people their access to environmental justice. The Commission considers that environmental litigation needs to be fair, equitable and not prohibitively expensive. Addressing all barriers on access to the courts for environmental matters will ensure that people living in Scotland have a means of redress in combating environmental injustices. 
The Commission would be pleased to answer any queries in relation to this policy submission and welcomes the opportunity to discuss this further. 
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� Submission to the Scottish Parliament, PE No. 1372, January 2011.





� Human Rights Act 1998, s.6.


� See also Lesoochranárske zoskupenie VLK v Ministerstvo, Case C�240/09, ECJ. Concerning the interpretation of Article 9(3) of the Convention on access to information, public participation in decision-making and access to justice in environmental matters approved on behalf of the European Community by Council Decision 2005/370/EC of 17 February 2005.


� B Gill, The Report of the Scottish Civil Courts Review (Scottish Civil Courts Review,


September 2009)


� See AXA General Insurance Limited and others v The Lord Advocate and others [2011] UKSC 46.


� Gill Review, Vol II, at ch. 12, p. 28, para. 19


� Environmental justice provides a useful lens to analyse questions of distribution and procedural fairness across a wide range of environmental policy issues.


� The report can read at See � HYPERLINK "http://www.unece.org/env/pp/compliance/C2008-" �http://www.unece.org/env/pp/compliance/C2008- 23/Amicus%20brief/AnnexJUKFinalReport.pdf�


� DRAFT FINDINGS ACCC/C/2008/33  with regard to compliance by the United Kingdom with its obligations under the Aarhus Convention


� The procedures referred to in paragraphs 1, 2 and 3 of the Article 9 of the Arhus convention


� Aarhus Convention Article 9 (4)


� [2011] CSOH 163


� Fairburn J, Walker G, Mitchell G & Smith G (2005) � HYPERLINK "http://www.sniffer.org.uk/Webcontrol/Secure/ClientSpecific/ResourceManagement/UploadedFiles/UE4(03)01.pdf" \t "_blank" �Investigating Environmental Justice In Scotland: Links Between Measures Of Environmental Quality And Social Deprivation�� HYPERLINK "http://www.sniffer.org.uk/Webcontrol/Secure/ClientSpecific/ResourceManagement/UploadedFiles/UE4(03)01.pdf" �.� Scottish and Northern Ireland Forum for Environmental Research (Scottish Executive, Scottish Environmental Protection Agency, Forestry Commission and Scottish Natural Heritage).


� Walker et al (2005) Industrial pollution and social deprivation: Evidence and complexity in evaluating and responding to environmental inequality. The International Journal of Justice and Sustainability (10)4; See also, Szasz, A. and Meuser, M. (1997) Environmental inequalities: literature review and proposals for new directions in research and theory, Current Sociology, 45(3) pp.100-120.


� For the appropriate legal test for title and interest see AXA General Insurance Limited and others v The Lord Advocate and others [2011] UKSC 46. 


� See Regulation 15 of the Civil Legal Aid (Scotland) Regulations 2002.
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