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Dear Public Petitions Committee,

CONSIDERATION OF PETITION PE1362

Thank you for your letter of 27 October 2010.
We note that while the petition raises the issue of how the Family Law (Scotland) Act 2006 is compliant with the European Convention on Human Rights (ECHR), the Children (Scotland) Act 1995 and the key tenets of Scots Law, the petitioner is particularly interested in the Parental Rights and Responsibilities of unmarried fathers. 

The assessment of compatibility of legislation with ECHR involves an element of judgement. The European Court of Human Rights exercises a degree of restraint when determining whether a state party has acted within its obligations under ECHR. 
The Court allows for a margin of appreciation to recognise its subsidiary role in protecting human rights, and the right of free societies, within limits, to choose for themselves the human rights policies that best suit them. 

The width of the margin of appreciation depends on a number of factors including whether there is a consensus among contracting states on issues where widely differing views can be legitimately held.   

The issues raised by this petition relate to a number of important human rights principles, including the right to respect for private and family life (Article 8) and the freedom from discrimination (Article 14). 

The right to respect for private and family life protected by Article 8 of ECHR has been interpreted widely in line with changing social attitudes in Europe. While biological kinship is a significant factor, it is not in itself determinative. It is important to note that the European Convention on Human Rights does not require that the father of a child must enjoy equality of treatment with the mother, nor is there any common European consensus which would allow the European Court of Human Rights to find that domestic law must treat unmarried fathers and mothers the same.

There have been some cases where the European Court of Human Rights has found that the treatment of unmarried fathers in a different way from married fathers was unjustified discrimination on the grounds of marital status in terms of Article 14 of ECHR when taken with Article 8.
 However in McMichael v United Kingdom
 the European Court of Human Rights considered the situation as it was prior to the Family Law (Scotland) Act  2006 and upheld the distinction in Scots law between the married fathers who have parental rights automatically conferred and unmarried fathers who were required to take some form of positive step to acquire such rights. The Court found that the Scottish system had a legitimate aim of providing a mechanism to identify ‘meritorious’ fathers and that conditions it imposed on natural fathers were proportionate.
The Court of Session recently discussed the issue in their consideration of relevant person status in the children’s hearing system. In Principal Reporter v K
, the Inner House cited McMichael as authority that current provisions are not incompatible with ECHR in the way they treat unmarried as the scheme of the 1995 Act complied with the right to respect for family life in providing the ability to obtain parental responsibilities and rights:
“[72]…it is only the mother of a child and a father who has been married to the mother who automatically have parental responsibilities and rights. A father who has not been married to the mother at some point does not therefore qualify under sub-section 93(2)(b). The question is whether that of itself interferes with a father's family life with his child, or the child's family life with his or her father. The answer to that is in the negative.
[73] It is important to recognise what right is afforded to a parent under Article 8. First, it is not a right which arises simply because of a biological relationship but one occurring where there has been a close personal relationship, which might be interfered with (Lebbink v Netherlands (supra), Judgment at para 37). Secondly, it is not a proprietary right vested in either parent or child but a societal one whose principal purpose, where there are children, is the welfare of those children. The right protected is not family life itself but respect for it (White v White 2001 SC 689, LP (Rodger) at para 24, quoting Re F (Adult: Court's Jurisdiction) [2000] Fam LR 512, Sedley LJ at 531 - 532).
[74] The European Court has recognised that there is a difference between the maternal and paternal link with a child in that:
"it is axiomatic that the nature of the relationship will inevitably vary, from ignorance and indifference at one end of the spectrum to a close stable relationship indistinguishable from the conventional matrimonial-based family unit at the other" (McMichael v United Kingdom (supra) Judgment at para 98 approving the remarks of the Commission). 
That is no doubt correct. It is virtually impossible for a mother to be ignorant of the existence of her child and rare for a mother to be indifferent to the child's welfare. The point cannot perhaps be pushed too far, since examples of maternal indifference are by no means uncommon. Nevertheless, there is a practical distinction in reality and the structure of the 1995 Act recognises this.
[75] An unmarried father may start off in a different position from the mother under the 1995 Act in certain situations. Where the father is registered as such on the birth certificate, this will now only arise if the child is born before 4 May 2006…In that event… he has the option of going to court and obtaining rights and responsibilities under 93(2)(b)(b)). As was said in McMichael v United Kingdom ((supra), Judgment at para 43), this can be done expeditiously where the mother consents. In any event, it can be obtained by obtaining an interim order.
[76] Having regard to the differences noted above and to the fact that marriage is still widely recognised as conferring a particular status on those who enter into that institution (In re G (Adoption: Unmarried Couple) (supra), Baroness Hale of Richmond at para 115), the scheme of the 1995 Act does comply with the father's right to respect for his family life. The law does recognise that respect. In the father's particular situation of estrangement from both mother and child, the law affords him what ought to be a relatively simple route to obtaining paternal responsibilities and rights by application to the court. As distinct from the situation at common law, where he would have no "rights" at all in relation to an "illegitimate" child, the 1995 Act now provides him with the ability to obtain such rights. 
When introducing the Family Law (Scotland) Act the Scottish Executive recognised that the existing law in Scotland gave no automatic recognition to unmarried fathers other than their child support obligations [and responsibilities under the Antisocial Behaviour (Scotland) Act 2004] and that this did not adequately reflect the reality of families in Scotland at the time.
The Policy Memorandum that accompanied the Act indicated that updating the law to reflect the reality of family life in Scotland was one of the core principles that guided the reform of family law. Furthermore, the Executive stated that, in line with another core principle of promoting and supporting stable family relationships, its view is that a child is entitled to the loving involvement of both of its parents in its upbringing. 

The Family Law (Scotland) Act added an additional way in which unmarried fathers could acquire parental rights and responsibilities through the process of jointly registering the birth with the mother. The Commission notes that the issue of whether parental rights and responsibilities should be automatic was discussed, and ultimately rejected by the Scottish Parliament in favour of joint registration or application.
It is important to appreciate that our understanding of family life develops and changes over time. The Family Law (Scotland) Act 2006 represented the Scottish Parliament’s view of family life at that time. This may continue to change and at some stage in the future the law relating to unmarried fathers may need to be updated. At present however, any challenge to this legislation must be considered in the context that there is not an agreed view in Europe, the European Court of Human Rights allows a wide margin of appreciation and there has been recent consideration of the issue by both the Scottish Parliament and the Inner House of the Court of Session. 
Yours Sincerely

Bruce Adamson

Legal Officer
� EMBED PBrush  ���
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