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Dear Public Petitions Committee,

CONSIDERATION OF PETITION PE1362

Thank you for your letter of 12 January 2011. 

Since the Commission’s letter of 19 November 2010, the Supreme Court has issued its decision in Principal Reporter v K [2010] UKSC 56. The Committee has also had the benefit of a submission from Professors Norrie and Sutherland which specifically refers to the Supreme Court judgment. 

The Commission note that at Paragraph 53 of that judgment the Supreme Court summarises the case law as providing that: 

“the initial allocation of parental rights and responsibilities to mothers alone can be justified because of the wide variations in the actual relationships between unmarried fathers and their children; but that if an unmarried father has in fact established family life with his child, it is no more justifiable to interfere in that relationship without proper procedural safeguards than it is justifiable to interfere in the relationship between a married father and his child.

The Family Law (Scotland) Act 2006 improves the position of unmarried fathers, but does not go so far as to give them automatic Parental Rights and Responsibilities (PRRs). The Commission appreciates that the Petitioner and others would like to see PRRs automatically given to unmarried fathers, but this is a matter for the Scottish Parliament to determine.
As set out in the Commission’s previous submission to the Committee, the courts have consistently upheld as legitimate the distinction in Scots law between mothers and married fathers who have PRRs automatically conferred, and unmarried fathers who are required to take some form of positive step to acquire them. 

The Petitioner poses two specific questions for the Commission. In relation to the first question, the Commission does not accept that the Petitioner has made a valid analogy. The hypothetical situation submitted by the Petitioner concerns a proposal to allow racial discrimination in the access of goods and services. Such a proposal would be in direct conflict with the Equality Act 2010 which is outwith the competence of the Scottish Parliament by virtue of the reservation in Section L2 of Part II to the Scotland Act 1998. It would also be outwith the competence of the Scottish Parliament in terms of Community law by virtue of the Race Equality Directive. Notwithstanding those protections, such a proposal would be in breach of Convention rights. There is clear consensus across member countries that there can be no racial discrimination in the access of services. In fact, by 1970 protection from racial discrimination had arguably become an international obligation binding on all states with the status of a peremptory norm.
 While space does not allow for a full discussion of the importance that the Council of Europe places on combating racism, the Commission is sure that MSPs would unanimously reject any proposal on the basis of the Petitioner’s analogy.

It is important in terms of addressing the Petitioner’s concerns and the reason he sought to use this analogy that the Commission reiterate that it would not be justifiable to treat unmarried fathers who had acquired PRRs any differently from mothers or married fathers who had them. What is at issue is not that there is discrimination in how family life is respected, but that it can be justified to have a process to determine whether an unmarried father has in fact established family life with his child. 

The Commission strongly rejects the Petitioner’s proposition that the Parliament can “vary their commitment to ECHR”.
In relation to the Petitioner’s second question, it is not a matter of parent’s “having a right to their children” rather it is a matter of ensuring the right to respect for the family life of both the child and the parents. Having a process to determine whether family life exists does not it itself breach this right. The process for unmarried fathers has been made more simple by the Family Law (Scotland) Act, but where a judicial determination of PRRs is necessary, section 11(7)(a) of the Children Scotland Act 1995 makes it clear that the welfare of the child is paramount and that decisions must be made in the best interest of the child. Section 11(7)(b) provides that, so far as is practicable, the child’s view must be taken into account. This is fully in line with the human rights of the child as set out in Articles 3 and 12 of the United Nations Convention on the Rights of the Child (UNCRC).
The Commission understands that the Committee has also requested further evidence from Scotland’s Commissioner for Children and Young People, who will be commenting more extensively on the UNCRC. It is however, worth noting that while article 18 of the UNCRC requires States Parties to use their best efforts to ensure recognition of the principle that both parents have common responsibilities for the upbringing and development of the child, this does not preclude having a system for determining whether it is in the best interest of the child to grant unmarried fathers PRRs.
The petition also requests that the Commission produce a compliance document. This is an issue that the Commission has discussed at length with the Petitioner on a number of occasions.  While the Commission plays an important role in reviewing legislative proposals and where appropriate making recommendations, it is the process of legislative scrutiny itself that ensures compliance, with the possibility of review by the courts. The Commission will continue to work with the Scottish Parliament to strengthen human rights protections in Scotland.
For the sake of clarity, it is worth reflecting on the fact that the legislative process in Scotland provides a number of checks and balances in relation to Convention compliance. The legislative competence of the Scottish Parliament is linked to Convention rights
, similar restrictions and obligations are placed on Scottish Ministers
. As was the case in Principal Reporter v K, Acts of the Scottish Parliament are interpreted to bring them within legislative competence.
 

In terms of the legislative process, both the Minister in charge of the Bill
 and the Presiding Officer
 are required to make statements in relation to legislative competence. There is a three stage process including scrutiny from Parliamentary Committees. 
 There are also powers for both the Law Officers and the Secretary of State to refer the matter to the Supreme Court.

The Petitioner has access to the statements from the Minister and the Presiding Officer and the debates in the Parliament. 
As the Commission has discussed with the petitioner, the Commission is currently undertaking a mapping exercise of human rights issues in Scotland. This work will be a core part of the development of Scotland’s National Action Plan on human rights. The Petitioner’s views will be included within this mapping work.
The Commission hopes that the Committee finds this submission useful.

Yours sincerely

Bruce Adamson

Legal Officer

� EMBED PBrush  ���








� Clayton R QC, Tomlinson H QC, The Law of Human Rights, Second Edition, Volume 1 2009, Pg 1618


� Section 29 Scotland Act 1998 


� Section 29 Scotland Act 1998


� Section 101 Scotland Act 1998


� Section 31(1) Scotland Act 1998, Rule 9.3.3 Standing Orders


� Section 31(2) Scotland Act 1998, Rule 9.3.1 Standing Orders


� Section 36 Scotland Act 1998


� Section 35 Scotland Act 1998





[image: image2.png]SHRC

Scottish
Human Rights
Commission



_1290346618

