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The Scottish Human Rights Commission

The Scottish Human Rights Commission was established by The Scottish Commission for Human Rights Act 2006, and formed in 2008. The Commission is a public body and is entirely independent in the exercise of our functions. The Commission is the national human rights institution (NHRI) for Scotland with a mandate to promote and protect human rights for everyone in Scotland. The Commission is one of three NHRIs in the UK, along with the Northern Ireland Human Rights Commission and the Equality and Human Rights Commission. In June 2010 the Commission was accredited with “A” status by the International Coordinating Committee of NHRIs and in May 2011 the Commission was elected to chair the European Group of NHRIs.
1. Introduction

The Scottish Human Rights Commission (the Commission) welcomes the opportunity to submit evidence to both the UK Government and Scottish Government in relation to the question of Scotland’s constitutional future and the referendum on independence. In this single submission the Commission brings together the recommendations and practical measures it considers should be taken to strengthen, protect and uphold human rights within this historic process. 
The recommendations in this paper are informed by both the State’s obligations under human rights law and international human rights standards. These are presented within a human rights based approach structure, which stresses the importance of participation, accountability, non-discrimination, empowerment and the recognition of rights as legally enforceable entitlements (UN endorsed PANEL approach).
The Commission takes this opportunity to reference its vision to develop Scotland’s National Action Plan for Human Rights (SNAP). The debate surrounding the referendum  and what kind of future Scotland we want to live in is relevant to the full realisation of human rights whether as a devolved nation or as an independent nation. SNAP will be a participatory plan to address the gaps and replicate the good practices with specific, measurable, achievable and time bound commitments and an independent monitoring process in Scotland. The Commission encourages all political parties in Scotland to engage with the development of SNAP and demonstrate how human rights will be realised in the visions they each hold for Scotland’s future. 
2. Legal Framework 

· Human Rights Act 1998
· Scotland Act 1998

· Political Parties, Elections and Referendums Act 2000

· European Convention of Human Rights (First Protocol)
· International Covenant of Civil and Political Rights (Articles 19, 22, 25 and 26)
· International Covenant on Economic Social and Cultural Rights

· Convention on the Rights of Persons with Disabilities (Article 29)
· Convention on the Rights of the Child (Article 12)
· Universal Declaration of Human Rights (Article 21) 
3. Human Rights 
Self-determination is a human right and a pillar of the International Bill of Rights.
 This right is protected by common Article 1 of the ICCPR and ICESCR, and reads:


“All peoples have the right of self-determination. By virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development.”

Self-determination has its roots in, and continues to be inseparably linked to the concept of democracy.
 Self-determination is an essential condition for the effective guarantee and observance of individual human rights and for the promotion and strengthening of those rights
. The implementation of the right of self-determination at national level requires the recognition of particular human rights such as freedom of expression, public participation and information, freedom of peaceful assembly and freedom of association with others for political purposes.
 These are some of the most important pillars of a democratic society and are meant to play an essential role in any referendum process. 
This submission provides a human rights framework in light of which the specific details of the referendum should be considered. The Commission is of the view that the Scottish and UK Governments and Parliaments should cooperate to decide on the timing, question/s and procedures of the referendum in a manner consistent with national and international legal obligations, including the right to self-determination.
3.1. Human Rights Based Approach 

A human rights based approach (HRBA) puts human beings at the centre of public life and national policy by spelling out the elements required to ensure that the rights of everyone are properly taken into account and recognised in decision making and strategy setting. The Commission promotes the UN endorsed PANEL approach which is based upon human rights law and  standards and emphasises the principles of Participation, Accountability, Non discrimination and equality, Empowerment of rights' holders and Legality of rights. A human rights based approach would ensure that minimum standards are objectively regarded during this democratic process. In this context, the HRBA principles can be summarised as follows: 

Participation in decisions which affect the realisation of human rights:  participation which takes a variety of forms, has been argued to be the most beneficial form of individual empowerment. The participation principle helps to ensure that the government is responsive to the particular needs of disadvantaged groups. Political participation, including the ability to vote and voice opinions
 plays a key role in human development and social change. Freedom of expression, is a crucial element in public participation and, constitutes one of the essential foundations of democratic society.
  In R v Secretary of State for the Home Department ex parte Simms, Lord Steyn stated the significance of this right: “Freedom of speech is the lifeblood of democracy. The free flow of information and ideas informs political debate...”
 
In relation to this principle the Commission recommends that the Scottish and UK Governments and Parliaments cooperate to:

a. Adopt and implement a referendum law that ensures effective opportunity to participate and exercise the right to vote. Any referendum must comply with the law.
b. Ensure the effective realisation of the right to freedom of expression, assembly and association to debate public affairs, to hold peaceful demonstrations and disseminate political ideas.
c. Take an active role in ensuring that the different constitutional options  are readily understandable by people living in Scotland, for example by organising voter education and registration campaigns to ensure informed participation.
· Accountability of duty-bearers to rights-holders: governments have a responsibility to build confidence in and enhance the reliability and transparency of democratic electoral processes. Individuals and groups should be confident that remedies and sanctions are available in case of breaches of the rules regarding referenda.
In relation to this principle the Commission recommends that the Scottish and UK Governments and Parliaments cooperate to:

a. Ensure that political party and referendum campaigning and funding are transparent and equitable. For example, this would include,  ensuring the free choice of voters is not undermined by the disproportionate expenditure of a party or group of people and reasonable limitations on campaign expenditure is therefore justified.
b. Build confidence in and enhancing the reliability and transparency of this democratic process, in particular through respect for fundamental rights, procedural guarantees, monitoring and imposition of sanctions in the case of breaches of the duty of neutrality by administrative authorities  and referendum law.
c. Take steps to ensure that the question(s) put to voters must be clear and not leading and that voters must be able to answer the question(s) asked solely by yes, no or a blank vote.
· Non-discrimination, equality  and prioritisation of vulnerable groups: this element recognises that people’s vulnerability, including their ability to take decisions or participate can be affected by elements of their identity, their status or factors related to their situation. Respect for equality of opportunity is crucial for both referendums and elections.
In relation to this principle the Commission recommends that the Scottish and UK Governments and Parliaments cooperate to:

a. Guarantee equality of opportunity for the supporters and opponents of the proposal being voted in the referendum campaign. This implies the guarantee of a responsible and free press to comment on public issues without censorship.
b. Ensure that any conditions/restriction to the right to vote should be based on objective, reasonable and lawful criteria such as age, residency and legal capacity. Support the exercise of legal capacity of people with mental or intellectual disabilities and those subject to guardianship orders.
 The right to information requires that information must be widely available and accessible, including that it is clearly drafted and available in languages of linguistic minorities or in a form that is accessible to persons with disabilities.
c. Support the exercise of the right to public participation, including when relevant the right to vote, of those in vulnerable circumstances or marginalised such as children and older people, including those resident in care homes. Consideration should be given to the need for positive measures to enable all people to more effectively engage in this political process regardless of their educational and economic circumstances, or their ethnic, national and cultural origin, among other factors.
· Empowerment of rights holders: everyone has the right to know and be able to claim their rights. The right to make decisions and determine choice plays an important role in empowerment. To make public participation effective the government should enable the free flow of information in a clear and participatory manner.
In relation to this principle the Commission recommends that the Scottish and UK Governments and Parliaments cooperate to:

a. Facilitate media engagement and a free communication of information and ideas between people living in Scotland and campaign organisations, so as  to enable voters to consider the choices available.
b. Inform voters of the implications and consequences of the referendum. The effects of legally binding or consultative referendums must be clearly specified in the referendum law.
c. Facilitate access to relevant information and resources in conformity with the right to freedom of expression by, among others, introducing a “legal provision … to ensure that there is a minimum access to privately owned audiovisual media, with regard to the referendum campaign and to advertising, for all participants in the referendum.”

· Legality and linkage to rights: strategies, policies and processes should be formulated with reference to human rights law and standards. The following human rights norms and standards are particularly important in this context:  Article 10 of the ECHR and 3 of Protocol 1; Political Parties, Elections and Referendums Act 2000; Articles 19, 22, 25 and 26 of the ICCPR; Articles 13 and 15 of the ICESCR; Article 29 of the CRP Disabilities; Article 12 of the CRC; Article 21 of the UDHR and the Venice Commission’s Code of Good Practice on Referendums.
 Human rights are interdependent and mutally reinforcing, for example the right to political participation would be informed by the right to information and linked with the rights to form and join organisations and associations concerned with political and public affairs;
4. Scotland’s National Action Plan for Human Rights
The Commission has a general duty to promote awareness, understanding and respect for all human rights - economic, social, political, cultural and civil - to everyone, everywhere in Scotland, and to encourage best practice in relation to human rights.
 In its draft Strategic Plan 2012-2016 the Commission  has a Strategic Priority to promote greater awareness and respect for human rights through empowering people to realise their rights. The key mechanism for achieving this objective which the Commission is promoting is the development and adoption of Scotland’s National Action Plan for Human Rights. The Commission considers that the development of an action plan to ensure the integration of human rights across a broad range of areas of law, policy and practice is a vital and progressive step in the realisation of human rights for in the people of Scotland. SNAP will be an evidence based, negotiated action plan to address the gaps and build on best practices in the realisation of rights. It will be developed through a collaborative process which will involve stakeholders and individuals from the outset to identify how human rights can be advanced in areas such as health, access to justice, housing, education and policing. SNAP will define realistic and achievable ways of addressing gaps in the realisation of human rights in a coordinated and proactive process.

A key question within the current political debate from all sides is “what kind of future Scotland do we want to live in”? SNAP presents a unifying picture of a forward and outward looking nation that puts human beings at the centre of public life and national policy. Scotland’s connection to the international community via its responsibilities under international human rights law and its opportunity to demonstrate best practice in relation to the realisation of human rights does not depend on its sovereignty, but on its vision and its commitment to human dignity and fairness. The development of SNAP is not dependent on the results of the referendum but it is currently envisaged that SNAP will launch in 2013 and will therefore run through the period of the referendum.

The Commission encourages each of the political parties and campaign organisations to demonstrate how the evidence based requirements of SNAP will be realised in the visions they each hold for Scotland’s future. 
Conclusion 
In this submission the Commission has presented a human rights based approach to the delivery of the referendum following a UN based PANEL configuration. The Commission argues that a HRBA provides a blueprint for ensuring effective public participation, appropriate accountability and campaign transparency as well as inclusivity and empowerment so all understand the options and can make an informed decision. 
The Commission hopes that this human rights framework will be of assistance in the forthcoming referendum campaign and process and would welcome the opportunity for further discussion.
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� Composed by the UDHR, ICCPR and ICESCR.


� The link between democracy and human rights is captured in article 21(3) of the Universal Declaration of Human Rights. The right to self-determination has developed largely as a human right under international law and is considered a general principle of international law (see e.g. Articles 1 and 55 of the UN Charter).


� ICCPR General Comment  No. 12 : The right to self-determination of peoples (Art. 1), adopted on 13 March 1984.


� see e.g. Articles 19, 24 and 25 of the ICCPR; Article 21 of the UDHR; ECHR first protocol;  Articles 11 and 26 of the EU Charter of Rights.


� [2000] 2 AC 115 at p 126


� Handyside v UK (1979-80) 1 EHRR 737


� Ibid.


� Kiss v. Hungary 20 May 2010


� See: Article 2.2(f) of the Guidelines on the Holding of Referendums, Adopted by the Council for Democratic Elections at its 18th meeting (Venice, 12 October 2006) and the Venice Commission; also Council of Europe, Committee of Ministers, Recommendation No. R (99) 15 of the Committee of Ministers to Member States, on Measures Concerning Media Coverage of Election Campaigns (Adopted by the Committee of Ministers on 9 September 1999 at the 678th meeting of the Ministers' Deputies).


� Adopted by the Council for Democratic Elections at its 19th meeting in Venice, 16 December 2006 and the Venice Commission at its 70th plenary session in Venice, 16-17 March 2007. The Venice Commission has been active in the electoral field and has developed a body of standards on democratic processes, including a Code of Good Practice for Referendums. Available at � HYPERLINK "http://www.venice.coe.int/docs/2007/CDL-AD(2007)008-e.pdf" ��http://www.venice.coe.int/docs/2007/CDL-AD(2007)008-e.pdf�. Point 2 of this submission outlines the relevant legal framework.


� The Scottish Commission for Human Rights Act (2006).
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