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The Scottish Human Rights Commission was established by The Scottish Commission for Human Rights Act 2006, and formed in 2008. The Commission is a public body and is entirely independent in the exercise of our functions. The Commission mandate is to promote and protect human rights for everyone in Scotland. The Commission is one of three national human rights institutions in the UK, along with the Northern Ireland Human Rights Commission and the Equality and Human Rights Commission.

The Scottish Human Rights Commission (the Commission) welcomes the opportunity to comment on the proposed Community Empowerment and Renewal Bill.   
Executive Summary

Human rights provide a legal framework for acceptable standards of service, including absolute red lines below which service provision must not fall as well as informing the process of service delivery, giving weight to increased participation, transparency, monitoring and accountability. The Commission’s response identifies the relevance of some of the key human rights law and principles to meaningful community participation in decision-making about those services. This response draws on the Commission’s submission to the Future Delivery of Public Services Reform consultation, which we consider to be closely related. 
The Commission considers that a human rights based approach to community empowerment can be further advanced through the use of integrated human rights and equality impact assessment processes and in the development of Scotland’s National Action Plan for Human Rights, an evidence based “roadmap” for the realisation of human rights. 
Introduction 

The Commission would like to draw attention to the relevance and importance of both the substantive rights and procedural obligations under human rights law.

The human rights protections under the Human Rights Act 1998, the Scotland Act 1998 and the international human rights treaties ratified by the UK set out both positive and negative obligations which are relevant to all elements of the State, including local government. The human rights framework also requires certain procedural obligations to be met which are of particular importance to community empowerment, in relation to the participation of individuals in decision making, access to information and monitoring to ensure compliance with human rights in practice. 

The Commission is of the view that where the core principles of a human rights based approach are embedded into the development, design and delivery of policy-making, fairer outcomes can be achieved. This has been established in practice, through independent evaluations of human rights based approach interventions in the areas of social care and mental health.

Human rights also provide an objective and legally binding standard to assess the fairness of decision-making, particularly important in the current economic climate. Taking a human rights based approach helps assure, not assume, that no one is disproportionately affected by changes as a result of their identity or status (as equality legislation seeks to do), and that no one is disproportionately impacted on any instance in a way which could breach their human rights. 

The Commission outlines below how the human rights framework and legal obligations support a vision of community empowerment and renewal which is accountable, delivered in partnership, tackles the causes as well as the symptoms in protecting the most vulnerable in society and which puts people (community) at the centre of decision-making. 

Response

The Commission would like to make the following comments.
A human rights based approach to community empowerment and renewal should be based on certain key principles, derived from international human rights law. These include: participation, accountability, non discrimination and equality, empowerment of rights' holders and legal framework of rights (the UN endorsed PANEL principles). 

Public authorities, or those performing public functions, in Scotland must comply with the provisions of the Human Rights Act 1998
 and the Scottish Parliament cannot legislate where it is incompatible with the Human Rights Act 1998
.  Furthermore the UK has ratified a number of international human rights treaties which place further obligations on the UK, and Scotland, to respect, protect and fulfil human rights.  
Participation: The participation of individuals in decision-making is a core procedural component of the human rights framework and helps ensure that systems are responsive to the particular needs of disadvantaged groups. Everyone has the right to participate in decisions which affect their human rights. A human rights based approach to community empowerment and renewal requires a high degree of participation, including from civil society and minorities. Participation must be active, free and meaningful and give due attention to barriers to participation such as issues of accessibility, including access to information in a form and a language which can be understood. Decision-making which is informed by the involvement of those who will be directly affected will be more person-centred, more responsive to people’s needs, more effective and less vulnerable to legal challenge.
 

·  The right to respect for his private and family life, home and correspondence. (Article 8 of the European Convention of Human Rights)
Article 8 of the European Convention on Human Rights also confers a right of participation in decision making in some circumstances where Article 8 rights are at stake
. The scope of this Article is significantly broader than may generally be understood. As well as invoking notions of privacy the right also includes other aspects of an individuals physical and psychological integrity which means poor social care, healthcare or other services which falls short of degrading treatment could in some cases constitute an Article 8 violation. 

· The United Nations Convention on the Rights of Persons with Disabilities (UNCRPD)

The UNCRPD includes procedural obligations of participation as states must “take into account the protection and promotion of the human rights of persons with disabilities in all policies and programmes” (article 4 (1) (c)). This has particular relevance to the obligation on government to remove barriers to participation such as access to information in an accessible format, transport provision, provision for personal assistants and communications support. The UNCRPD further requires that in all decision-making processes concerning issues relating to persons with disabilities States “shall closely consult with and actively involve persons with disabilities, including children with disabilities, through their representative organisations” (article 4 (3)). The UK, including Scotland, has been a party to the Convention since 2009. Scotland therefore has clear duties to promote, protect and ensure the human rights of people with disabilities.The Commission has been designated as part of the Independent Monitoring Mechanism for ensuring effective implementation of the UNCRPD in Scotland.
Accountability: Accountability is central to the realisation of human rights requiring both effective monitoring and effective remedies.  A human rights based approach (HRBA) focuses on raising levels of accountability by identifying rights-holders (and their entitlements) and corresponding duty-bearers (and their obligations). Accountability is commonly understood to take into account the duties of the full range of relevant actors, including individuals, states, local organisations and authorities, private companies. Accountability recognises the legal duties of states to protect, respect and fulfil human rights and mandates the duty bearers to provide for the development of adequate laws, policies, institutions, administrative procedures and practices, and mechanisms of redress and accountability.  It is also a key principle supporting transparent decision making and the right to information. It is the Commission’s view that local authorities should make publicly and freely available all information held about public buildings. 

It is the Commission’s experience from developing integrated equality and human rights impact assessment that mainstreaming equality and human rights into policy and practice at local authority level is best achieved with strategic leadership and commitment rather than designated to one individual. 

The Commission promotes the use of integrated equality and human rights impact assessments (EQHRIA) and is working in partnership with the Equality and Human Rights Commission, the Scottish Government, COSLA, NHS Scotland and others to develop best practice guidance.  In particular the Commission hopes that EQHRIA methodologies may assist public bodies with public spending decision making. EQHRIA methodologies may also be useful in the context of decision making relating to environmental and town planning where a human rights analysis can assist in balancing sometimes competing rights and interests at stake.

The Commission would also like to draw attention to work done on the Equality and Human Rights Measurement Framework
 which could be usefully adapted and linked or integrated with assessing outcomes in community empowerment and renewal.  The Equality and Human Rights Measurement Framework is a set of indicators produced in partnership between the Commission, the Equality and Human Rights Commission, the British Institute of Human Rights and the London School of Economics that brings together information and evidence for analysing and assessing human rights in Britain. The indicators aim to provide evidence of how human rights standards have been incorporated into broader public policy and the extent to which human rights are enjoyed by people in Britain.

Non Discrimination and equality: According to the Human Rights Act and international human rights law all forms of discrimination in the realisation of rights must be prohibited, prevented and eliminated. There is no exhaustive list of prohibited grounds of discrimination in human rights law and a human rights based approach requires that questions are answered locally and systematically (see section 47 of the consultation).
  

In sections 20) and 29) of the consultation, we welcome recognition of equality duties but encourage the Government to ensure that both human rights and equality must be fully integrated into policy and practice. Human rights provide the overarching framework to balance potentially competing interests of individuals in different community groups. 
· The right to freedom from discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.(Article 14 European Convention on Human Rights, Article 2 (2) International Convention on Economic, Social and Cultural Rights)
The right not be discriminated against attaches to the exercise of all the articles of the European Convention on Human Rights and applies broadly to groups of different statuses beyond the traditional equalities groups. Where the impacts of changes to public amenities are particularly felt by any one group in society so as to interfere with their Convention rights this can be challenged as discriminatory under Article 14.  In all steps proposed the Government must ensure their potential direct and indirect differential impact on people based on their identity or status is identified and addressed.
Decision-making must also be assessed for indirectly discriminatory impacts when there is a failure to treat differently persons whose situations are significantly different without an objective and reasonable justification.
 The Commission recommends that any forthcoming measures to increase community empowerment build in a process of regular review points for how initiatives working in practice.  

Empowerment of rights holders:  A human rights based approach requires a focus on individuals and communities as rights holders to know their rights and to be supported to participate in the development of policy and programmes that affect their rights, and to claim their rights where necessary. People affected should be at the centre of public authority action and policy development (directly, or with the support of advocates and through organisations of civil society). A human rights based approach suggests giving people the capability and access needed to improve their own communities and influence their own futures and fulfilment of rights. Efforts to advance community empowerment should seek to address barriers to meaningful participation and engagement. Barriers might include access to transport, affordable childcare and information in accessible formats. 
Capacity building and skills development are crucial to ensuring that all communities have a meaningful opportunity to take up opportunities in urban or rural regeneration initiatives. 

Section 24) of the consultation asks for examples of where community participation and the transfer of assets/ ownership has worked well. The Participation in the Practice of Rights Project in Northern Ireland has worked with residents of the Seven Towers Housing Estate in North Belfast to support their campaign for the realisation of the right to adequate housing.
 Poor maintenance, years of neglect and a lack of children’s play facilities had led to an unacceptable quality of social housing provision. By working with members of the community to build their capacity to articulate their complaints using a human rights framework, identifiable real, indicators were agreed for improvements such as a reduction in broken glass in play areas, a reduction in pigeon waste in common stairs, the installation of a new sewage system and damp proofing inside flats. Significant improvements have been achieved including the re-housing of the majority of families from the housing estate to more suitable accommodation. The group is now demonstrating how participation in decision-making can result in more effective use of public money. 

Legality of Rights:  A human rights based approach requires the recognition of rights as legally enforceable entitlements. National Standards for Community Engagement are best practice guidelines and are therefore not part of the enforceable law. Linkages should be made to international, regional and domestic human rights instruments. In the Scottish context this means that reference ought to be made to the Human Rights Act 1998, the Scotland Act 1998, and international human rights treaties ratified by the UK.  Objectives of public services, policies and practices should be grounded in, and supported by particular rights, and must not be incompatible or have the effect of violating rights. 

Role of the private and voluntary sector

Increasingly the development of the human rights framework recognises that non-state actors, such as private sector bodies, also have human rights responsibilities to respect human rights and that the state has a duty to foster such a culture of respect.
 The State in its various forms (including local government) always retains the primary obligation to respect, protect and fulfil rights. Similarly, section 6 of the Human Rights Act states “It is unlawful for a public authority to act in a way which is incompatible with a Convention right”. This applies to public authorities or “those performing public functions” which has as yet been narrowly construed by the courts.
 

Procurement Guidelines 

In April 2010 the Commission submitted a consultation response to the Scottish Procurement Directorate Joint Improvement Team on the consultation draft of Guidance on Social Care Procurement (the "Guidance").
 The Commission is pleased that human rights are referenced throughout the subsequent Guidance on Social Care Procurement. The Guidance has opened the door to human rights being incorporated into the service specifications, the selection and award criteria and contractual clauses. In this way it is a progressive piece of guidance highlighting both the relevance and the way in which human rights can be integrated and become part of the fabric of the commissioning, procurement and delivery of these services. The Commission hopes that a human rights based approach will also be adopted in the proposed Procurement Reform Bill. 
Conclusion

In conclusion the Commission is supportive of the general aims of the Bill and would like to highlight the importance of human rights obligations in considering future legislation or other initiatives aimed at furthering community empowerment. Human rights protections give authoritative legal weight to the policy aims of increasing participation, involvement and transparency in making decisions. 

The Commission welcomes the opportunity to discuss these comments further in the context of facilitating the development of Scotland’s National Action Plan this year. The Commission’s research into the gaps that remain in human rights protection reveals that Scotland has a relatively strong legal and institutional framework for human rights, and some examples of positive strategy and policy direction. However, the actual outcomes for people are often inconsistent, and there are other ‘gaps’ which should and can be filled. Alongside the publication of the full findings of the mapping research in October 2012 the Commission will initiate an open and inclusive process to shape the National Action Plan including a National InterAction (a facilitated negotiation of commitments) on International Human Rights Day, 10 December 2012. Community engagement will be a priority throughout this process and the commitment of a broad range of stakeholders, including the Scottish Government, COSLA and SCVO will help to ensure that the national action plan for human rights in Scotland is fully inclusive. 
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� See � HYPERLINK "http://www.scottishhumanrights/careaboutrights" ��www.scottishhumanrights.com/careaboutrights� and � HYPERLINK "http://www.scottishhumanrights.com/health" ��www.scottishhumanrights.com/health� 


� Section 6 Human Rights Act 1998


� Section 29 Scotland Act


� Lord Bingham in R (Begum) v Head Teacher and Governors of Denbigh High School [2006] UKHL at 31, “If ... it appears that ... a body has conscientiously paid attention to all human rights considerations, no doubt a challenger’s task will be the harder.”


� Taskin and other v. Turkey (Application no. 46117/99), 10 November 2004 regarding environmental matters; McMichael v United Kingdom � HYPERLINK "http://www.bailii.org/cgi-bin/redirect.cgi?path=/eu/cases/ECHR/1995/8.html" \o "blocked::http://www.bailii.org/cgi-bin/redirect.cgi?path=/eu/cases/ECHR/1995/8.html
Link to BAILII version" ��(1995) 20 EHRR 205�; TP&KM v UK (Application No. 28945/95 – Judgment 10 May 2001) This case concerned the removal of a child from its mother into care.  The European Court of Human Rights found it a violation of Article 8 in that the mother was not a provider of the proper, fair, or adequate opportunity to participate in the decision making process following the removal of her child.


� The Human Rights Measurement Framework (HRMF) is available to download: http://www.equalityhumanrights.com/human-rights/our-human-rights-work/human-rights-measurement-framework/ 


� For a study of the cumulative impact of cuts to public services on defined groups see research from the University of Warwick:  � HYPERLINK "http://www2.warwick.ac.uk/fac/soc/law/chrp/projectss/humanrightsimpactassessments/cwv/report/127948_cwv-chrp_report.pdf" ��http://www2.warwick.ac.uk/fac/soc/law/chrp/projectss/humanrightsimpactassessments/cwv/report/127948_cwv-chrp_report.pdf� 


� Thlimmenos v. Greece, 6 April 2000, Application No. 34369/97 





� The Practice and Participation of Rights Project: � HYPERLINK "http://www.pprproject.org/right-to-housing" ��http://www.pprproject.org/right-to-housing� 





� See Report of the Special Representative of the Secretary-General on the issue of human rights and transnational corporations and other business enterprises, John Ruggie, Protect, Respect and Remedy: a Framework for Business and Human Rights, A/HRC/8/5, 7 April 2008 


� YL (by her litigation friend the Official Solicitor) (FC) (Appellant) v. Birmingham City Council and others (Respondents); [2007] UKHL 27


� � HYPERLINK "http://www.scottishhumanrights.com/ourwork/publications/article/submissionsocialcare" ��http://www.scottishhumanrights.com/ourwork/publications/article/submissionsocialcare� 






