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THE CARLOWAY REPORT - CONSULTATION QUESTIONNAIRE

ARREST AND DETENTION (Chapter 2 of the consultation paper)
Question 1

What are your views on the move to a power of arrest on ‘reasonable suspicion’ of having committed a crime, replacing the common law and statutory rules on arrest and detention?

	The Commission considers that the definition should be reasonable suspicion that a person has committed an offence punishable by imprisonment. This stricter definition currently applies under s.14 of the Criminal Procedure (Scotland) Act 1995 (the 1995 Act) and there is no evidence of any need to change it. Taking a person into custody engages Article 8, as well as Article 5, ECHR. Under A8, the obligation is on the State to justify interference with the individual’s private life. Such interference must be proportionate. In respect of non-imprisonable offences, deprivation of liberty will be much harder to justify in A8 terms.


Question 2

What are your views on Lord Carloway’s recommendations for the police no longer to be required to charge a suspect with a crime prior to reporting the case to the Procurator Fiscal?  How is this best achieved in practice?

	The process of charge under Scots law serves a useful function in terms of informing an individual of the reasons why they are being held and taken to court as required by Article 5(2) and Article 6(3)(a) of the European Convention on Human Rights (ECHR). It can also help towards providing the individual with adequate time and facilities to prepare their defence as guaranteed under Article 6(3)(b), which includes such things as the preservation of evidence. It marks a clear point in the proceedings when a decision must be made about whether it is necessary and proportionate to continue to hold a person in custody.


Question 3

Do you agree that a suspect in a criminal investigation, who has not been detained or arrested, does not require any statutory rights similar to those conferred had that person been arrested and detained?

Yes   FORMCHECKBOX 
  No   FORMCHECKBOX 

	When someone is subject to a criminal investigation, they are protected by Article 6 of ECHR. Those protections come into play when the person’s situation is substantially affected as a result. 
It is important to avoid creating a “grey area” where the rights which are afforded to a suspect depend on whether the police decide to detain/arrest them or not. Differentiating between the rights afforded to suspects on the basis of whether they are arrested or detained creates the potential for unfairness for the suspect, and the potential for uncertainty on the part of the police.
Statutory protection should be in place to ensure all suspects are treated fairly.  It is important to recognise that in assessing whether a trial is fair, regard must be had to the entirety of the proceedings including the questioning of the suspect before trial. 
This is particularly relevant in relation to access to legal advice and representation. The Commission notes and commends the dissenting opinion of Lord Kerr in Ambrose v Harris, Procurator Fiscal, Oban (Scotland) [2011] UKSC 43 (6 October 2011) which sets out that the “features of a fair trial lead inexorably to the conclusion that where an aspect of the proceedings which may be crucial to their outcome is taking place, effective defence by a lawyer is indispensable. When one recognises, as Strasbourg jurisprudence has recognised for quite some time, that the entirety of the trial includes that which has gone before the actual proceedings in court, if what has gone before is going to have a determinative influence on the result of the proceedings, it becomes easy to understand why a lawyer is required at the earlier stage.”



Question 4

What are your views on the recommendation that a suspect should only be detained if it is necessary and proportionate having regard to the nature and seriousness of the crime and the probable disposal if convicted? 

	The Commission welcomed Lord Carloway’s view that the presumption must be in favour of liberty in all cases.  The Commission would, however, be concerned if the decision whether to liberate or detain a suspect was determined by focussing on the nature and seriousness of the crime and the probable disposal. This is too narrow a focus.

Article 5 guarantees the right to liberty and security of person. It has in mind liberty in the classic sense, meaning physical liberty of the person. Article 5 does not set out an absolute right, meaning that the state can interfere with an individual’s liberty in certain circumstance. Interference is only permissible if it is for one of the purposes set out in Article 5(1). This is an exhaustive list. 

Article 8 of ECHR protects private and family life. It is not an absolute right and interference by the state is permitted. It gives rise to both positive and negative obligations. The negative obligations mean that interference is only permitted where it is in accordance with law. It must pursues one of the legitimate aims set out in A8(2). The aims set out in A8(2) are an exhaustive list. The interference must also be necessary in a democratic society to achieve that aim. Assessing what is “necessary” involves consideration of whether the measure is justified by a “pressing social need” and, in particular, whether the interference is proportionate to the aim pursued. “Necessary” is not synonymous with “indispensable”, neither does it have the flexibility of expressions such as “useful”, “reasonable” or “desirable”. A8(2) is to be construed narrowly. Interference with private life must not be arbitrary and must be justified in the circumstances of each individual case. The positive obligations mean that the system needs to be designed with a view to protecting A8. 

An individual may only be detained within the framework provided by Articles 5 and 8. If the focus for deciding on detention is on the nature of the offence and likely disposal, adequate account may not be taken of the circumstances of the particular individual and there is a danger that the decision may not be justified in terms of A8.


CUSTODY (Chapter 3 of the consultation paper) 
Question 5

Do you agree with Lord Carloway’s recommendation that the maximum time a suspect can be held in detention (prior to charge or report to the Procurator Fiscal) should be 12 hours? 

Yes   FORMCHECKBOX 
  No   FORMCHECKBOX 

	The Commission criticised the Criminal Procedure (Legal Assistance, Detention and Appeals) (Scotland) Act 2010 (the 2010 Act) for doubling (and potentially quadrupling) detention periods across the board in the absence of proper evidence that this was necessary in order to secure the provision of legal assistance. 

Taking someone into custody engages Article 8 of ECHR and as such has to be justified under A8(2). This justification must be on the basis of evidence, not anecdote. It has not, to date, been shown to be necessary to keep a suspect in custody for longer than 6 hours in order to furnish him with legal assistance. In fact, the evidence is to the contrary and the vast majority (83.5%) of people are able to be released from detention within 6 hours. The Commission therefore recommends that the Scottish Government restore 6 hours as the standard detention period. Extensions of time should be allowed only in exceptional circumstances where a lawyer cannot be provided within the normal period or for other A6 requirements (such as provision of an interpreter).

The doubling of detention times under the 2010 Act, it might be suggested, was not intended to allow sufficient time to provide legal assistance, but rather to give the police longer to carry out inquiries. Respondents to this consultation might suggest that extensions be allowed for “investigative purposes”. The Commission would be concerned if investigations which could equally be carried out while a suspect is at liberty resulted in extensions of the detention period. That would, in our view, not be justified. The Commission is unaware of any evidence which suggested that prior to October 2010 the police were systematically hampered in their efforts to investigate crime by the limits of the 6 hour detention period. Unless such evidence is produced, the greater interference with individual’s private lives involved in longer detention periods may not be justified.

The Commission welcomes Lord Carloway’s recommendation that the 24 hour detention period be abolished and urges the Scottish Government to repeal s.14A (and s.14B) of the Criminal Procedure (Scotland) Act 1995 without delay.

It is important that the state ensures that data are collected about all detentions across Scotland. This will assist in identifying any systemic issues which may arise, for example, failure to provide sufficient legal assistance in any particular area or at any particular time. The state has a positive obligation to address such systemic problems and accordingly the situation should be kept under review.


Question 6

What are your views on whether this 12 hour period could be extended in exceptional circumstances? How could this be regulated appropriately?

	See question 5. The Commission’s view is that any extension of time over 6 hours should be allowed only in exceptional circumstances and only for the purposes of facilitating A6 rights. 



Question 7

What are your views on the need for the proposed 12 hour period of detention to be reviewed after 6 hours by a senior police officer?

	See question 5. If the detention period is to remain at 12 hours, then the Commission supports this recommendation. Detention must, at all times, continue to be a necessary and proportionate measure.




Question 8

What do you consider the most effective way of ensuring that no person should be detained in custody beyond 36 hours before appearing before a Court, i.e. over the weekend period?  

· Are there any practical difficulties to be overcome in delivering a model that achieves this?

	


· Bearing in mind the desire for suspects to be held for as short a period as possible, current ECHR case law which indicates a limit of 4 days and  affordability issues do you consider there to be an alternative time period to the 36 hour recommendation before suspects appear before a Court?

	


Question 9

What are your views on the police having the ability to hold an accused for court and report a case to the procurator fiscal without first charging the suspect?  

	If such a provision is introduced, the police need to bear in mind that, once a person has been arrested, they are entitled to have their case determined within a reasonable time and that the police have an obligation in that respect. See also question 2.


LIBERATION FROM POLICE CUSTODY (Chapter 4 of the consultation paper) 
Question 10
Do you agree with Lord Carloway’s recommendations that the police should be able to liberate a suspect from custody on conditions, referred to as investigative liberation?  
Yes   FORMCHECKBOX 
  No   FORMCHECKBOX 

What are the practical issues with this and what comments do you have about conditions and safeguards?

	As set out above, it is essential to respect the presumption of innocence and the presumption that suspects should not be detained unless it is necessary. However, there may be exceptional cases where a measure such as investigative liberation may provide an opportunity for greater respect for A8 rights for those who are detained by ensuring they are only in custody when the aspect of the investigation being carried out requires them to be there. 
The purposes for which persons can be taken into custody should be strictly defined - such as interview, search, or recovery of evidence that might otherwise be destroyed. Any conditions imposed upon a suspect must be proportionate to the need to protect potential victims, witnesses and evidence.

Given that such suspects are not yet subject to court proceedings, there should be protections put in place to ensure that information about the suspect is not disclosed and A8 rights are respected. The Carloway review makes reference to this issue at para 5.3.12 in terms of the practical problems that such a suspect may face such as suspension from his/her job even though he/she is eventually cleared of all suspicion.
Consideration could be given to defining in statute the standard conditions for investigative liberation. These standard conditions should be based on the minimum restriction necessary for the legitimate purpose being sought. There must be a clear and expedited process in the Sheriff Court for challenging any such conditions imposed.


Question 11

Lord Carloway suggests that a limit of 28 days be set on the period that the police can liberate a suspect on investigative liberation.  Do you think that 28 days is sufficient in all cases? Please explain.

Yes   FORMCHECKBOX 
  No   FORMCHECKBOX 

	Given the concerns set out above and the Commission’s view that this provision should only be used in exceptional cases, the Commission considers that there limit should be set as low as in practicable, and certainly no more than 28 days.


Question 12

Are there practical issues with the police advising the suspect of a time and place for a return to the police station, at the point investigative bail is granted? 

	Any conditions need to be proportionate and respect A8 rights. Account should be taken, for example, of a suspect’s work and family commitments. Consideration should also be given to the availability of the suspect’s instructed solicitor to ensure consistency of representation if possible. There must be a mechanism to release the individual from the obligation to return in circumstances where the conditions for detention are no longer met.


LEGAL ADVICE (Chapter 5 of the consultation paper)
Question 13

What are your views on the recommendation for access to a lawyer to begin as soon as practicable after the detention of the arrested suspect, regardless of questioning?  

· What do you see as the purpose of access to a lawyer when questioning is not anticipated?

	A suspect in police custody finds himself in a particularly vulnerable position. The provision of legal assistance in this situation has two main purposes. It is designed, firstly, to protect the suspect’s right against self-incrimination. This is of particular importance where a suspect is to be questioned. Rules of criminal procedure, gathering and use of evidence are increasingly complex. The ECtHR has held that this particular vulnerability can only properly be compensated for by the assistance of a lawyer whose task it is, among other things, to ensure respect of the right of the individual not to incriminate himself. The second main purpose of legal assistance for someone in detention is to provide a fundamental safeguard against ill treatment at the hands of the authorities. In other words, the defence lawyer provides an important check on the conditions of detention and that the rules of procedure are being properly followed. This helps ensure fairness for the suspect but it is also important in the public interest. Therefore the Commission recommends that access to a lawyer is provided as soon as practicable after detention, regardless of questioning. 
The Commission further recommends that legal assistance be provided to those not in custody. The Commission welcomed the provision in the Criminal Procedure (Legal Assistance, Detention and Appeals) Act 2010 that a suspect who attends voluntarily at the police station has the right to legal assistance. Parliament, in providing such a right, has recognised that while a voluntary attendee may strictly be free to leave the station at any time, in reality if he stops co-operating, he will be detained or arrested. There would seem little logical difference between the voluntary attender being questioned at the police station, and the suspect questioned elsewhere whom the police could detain but choose not to do so.
The provision of legal assistance to those not in custody is in the interests, not only of the suspect, but of society as a whole. In Ambrose v Harris, Lord Kerr (in his dissenting judgement) noted that “it is in the interests of society as a whole that those whose guilt or innocence may be determined by reference to admissions that they have made in moments of vulnerability are sufficiently protected so as to allow confidence to be reposed in the reliability of those confessions.”

Some may argue that the issue is one of practicality. It may be said that the right to legal assistance cannot be offered or facilitated by the police other than in a police station or similar premises. Against that, it can be said that requiring every suspect who wants to avail himself of legal assistance to go to the police station in order to do so may be an unnecessary interference with his private and family life.

There are other jurisdictions in which the right to legal assistance arises at an early stage and can be facilitated without being taken to the police station. For example, there is reference to this occurring in practice in Canada where a police officer, at a roadside stop, offered the driver the opportunity to phone a lawyer and offered him use of a mobile phone.
 A similar practice exists in New Zealand.
 It would appear that the practicalities are not a bar. There may be an issue of availability of a lawyer to provide advice at the necessary time. That is no different to the problem which may arise if the individual is taken into custody. It is part of the state’s positive obligations under A6 to ensure that there is a sufficient system in place to provide timely legal assistance for those who require it.
Therefore the Commission recommends that any suspect, whatever his location, who is to be questioned under caution is afforded the right to legal assistance, is advised of that right at the time he is first cautioned, and is given an opportunity to avail himself of that right prior to questioning. Practically speaking, it would not seem an insurmountable challenge to facilitate the provision of advice over the telephone in such circumstances. Thereafter, if the suspect wishes to exercise his right further by receiving assistance in person, he will be able to choose to attend voluntarily at the police station. Such a regime would allow the individual greater control over the level of interference with his private life and liberty. It will also protect the police from criticism that might otherwise arise where they could have taken a suspect to the police station (thereby triggering his right to legal assistance) but chose not to do so (for reasons which may be the subject of later dispute). While the ECtHR has not yet stated that A6(3)(c) is necessarily engaged for those questioned in circumstances where their liberty is not curtailed, the decision upon which that is based (Zaichenko v Russia) has been described as “discordant” with the message of the mainstream European jurisprudence (Lord Kerr in Ambrose).  It is likely that the ECtHR will revisit this issue in due course.


· What do you consider to be the best way of providing legal advice for suspects as soon as practicable after detention, whilst ensuring it is effective, practical and affordable?

	The Commission has previously expressed concern about cases in which legal assistance is limited to a short telephone conversation with a solicitor. In order to comply with A6(3)(c) it is not necessarily enough simply to appoint a lawyer. The right must be effective. Given the purposes behind the right to legal assistance (discussed above), it would appear self-evident that cases will arise where a telephone call is inadequate to protect the suspect’s right to a fair trial. In particular concerns arise where a suspect is vulnerable in some way beyond simply being in custody. This may not become apparent to the solicitor during a short phone call. In addition, there is no opportunity to check on the conditions of detention and to guard against ill-treatment if the lawyer does not attend in person. Attendance in person provides greater opportunity to learn more about the investigation (in particular via presence at interview) in order properly to be able to advise the suspect on how best to proceed. It may not always be that the best advice is to remain silent particularly where it becomes clear there is sufficient evidence and there is a stateable defence or answer to the allegation.

There are obviously greater resource implications if in person assistance becomes the norm and this may be the argument against it. However, the state has a positive obligation to ensure the right to legal assistance is practical and effective. While the state cannot be held responsible for every shortcoming on the part of a legal aid lawyer, there will be an obligation to intervene if inadequacies in the availability of proper legal assistance are systemic or sufficiently brought to its attention, for example in police non-disclosure practices which prevent informed and professional legal assistance being capable of being provided to the suspect.




Question 14

Do you foresee any difficulties with the recommendation that the standard caution prior to the interviewing of suspects outwith a police station includes information that they have a right to access a solicitor if they wish?  If so, please explain what these are.

	The Commission supports the introduction of a standard caution including information about the right of access to a solicitor prior to interview. Steps must also be taken to ensure that the suspects understand their rights before any waiver is accepted. 
As set out above, there is a need to ensure that provision of legal advice is available through various appropriate means.


Question 15

Lord Carloway recommends that it is for the accused to decide on the way legal advice is provided (by telephone, in person etc.) and whether their solicitor is present during a police interview.  Do you agree with this approach? If not, please give reasons.
Yes   FORMCHECKBOX 
  No   FORMCHECKBOX 

· Are there any additional considerations for the form of legal advice when questioning is not anticipated?

	It is important that an accused is properly and fully advised of their right to legal assistance, including what the purpose and benefit of legal assistance is. That enables the suspect to make an informed choice as to whether to exercise his right. In order to fully exercise this right it must be for the accused to decide how best to access advice in the full understanding of the benefits and limitations of each option.
The accused should make this decision in the knowledge that the attendance of a lawyer in person provides an opportunity to check on the conditions of detention and to guard against ill-treatment as well as providing greater opportunity to learn more about the investigation (in particular via presence at interview). 

There are also situations, particularly with children and vulnerable persons that the attendance of a lawyer in person would be essential.


Question 16

It is proposed that the right to waive access to legal advice, and the expression and recording of this, should be set out in legislation – do you agree? If not, please give reasons.

Yes   FORMCHECKBOX 
  No   FORMCHECKBOX 

	It is of concern to the Commission that so many suspects apparently waive their right to legal assistance, although this may be improving as the post-Cadder culture beds in. It may be that suspects are not aware of the significance of the right to legal assistance and the consequences of waiving it. It may be that practical concerns about the length of time it might take to obtain legal assistance override what might otherwise be the suspect’s choice to exercise his right. 

There are advantages to having a statutory provision on the waiver of rights. It would help ensure that the suspect’s waiver is express and not implied; that it is informed in the sense of being knowing and intelligent; and that it is unequivocal. In practice it will provide consistency by the police. It can serve to minimise subsequent challenges to the circumstances in which a waiver was said to have been given. 

It is essential that the reasons for waiver are recorded and in fact there are strong arguments in favour of requiring a full record of the entire discussion around waiver.

There are challenges in codifying provisions for waiver. In the context of rights, one size does not fit all. When procedural rights are at issue, any waiver must be attended by minimum safeguards commensurate with the importance of the right being waived.
 In the context of the right to legal assistance, the necessary safeguards will also depend on the vulnerabilities of the suspect. For example, the ECtHR has held that where the detainee was illiterate and a non-native speaker of the Turkish language, the right to legal assistance was not sufficiently safeguarded by accepting a pro-forma waiver in Turkish marked by the accused’s fingerprint in signature.
 Similar concerns arise in relation to children and vulnerable adults and here additional safeguards are likely to be required. Any statutory provision on the waiver of rights must take into account such differing vulnerabilities. 




· Lord Carloway also proposes that this right can only be waived once a person is fully informed of the right – what are your views on this?
	In order to be valid, a waiver must be knowing, intelligent and unequivocal. Therefore a suspect must be fully informed of the right, and the consequences of waiving it. A suspect should therefore receive the necessary advice to enable him/her to be “fully informed”. Such advice could be given in a variety of ways. At present, there would seem to be no means by which the consequences of the decision are communicated to a suspect prior to him being asked whether he wants to exercise or waive his right to legal assistance. Such processes will require to take into account the differing vulnerabilities of suspects, in particular children and vulnerable adults.


Question 17 
Do you agree with Lord Carloway’s recommendation that the practice of only enrolled solicitors giving advice to suspects should continue? If you disagree, please set out an alternative approach.

Yes   FORMCHECKBOX 
  No   FORMCHECKBOX 

Please comment on the reason(s) for your answer.

	It is essential that suspects receive advice from fully qualified and enrolled solicitors. Article 6 requires that where legal assistance is provided it must be practical and effective. The legal profession is properly regulated and the complaints systems available are sophisticated and well developed.  No such safeguards exist for lay advocacy. 
As discussed above, a lawyer provides an essential check on the criminal justice process and is able to monitor any potential violations of the suspect’s rights. 


QUESTIONING (Chapter 6 of the consultation paper)
Question 18

Do you agree that the police should be allowed to question a suspect after charge (subject to the permission of the court and any conditions they apply), as outlined in the recommendations? Please explain. 

Yes   FORMCHECKBOX 
  No   FORMCHECKBOX 

	There are no rules under ECHR that an accused person cannot be questioned beyond a particular point in proceedings, provided his rights under A6 are met. This reflects the fact that there are very different legal systems which exist among the Convention states, including inquisitorial systems.

Scots law traditionally has prohibited any questioning following police charge. It views the individual then as an accused person under the protection of the court. The origins of this rule may lie in respect for the right to silence at trial.

Under A6, the right against self-incrimination applies at all stages of proceedings. The ECtHR jealously guards this right, especially during trial proceedings. The prosecution must prove its case without the assistance of the accused. It is essential that no adverse inference be drawn from the accused choosing not to answer questions.
In Scots law, proceedings should not commence without a prima facie case. In a summary complaint, this will mean corroborated evidence. On petition, at least at Committal for Further Examination stage, the prosecution may only have one source of evidence. 

In deciding whether or not questioning following charge would be compatible with Convention rights, it is important to consider its purpose and how it might be done. Once proceedings are underway, there are currently many ways in which an accused person can provide further information if he wishes to do so in light of newly disclosed evidence or material. He can provide a voluntary statement to independent police officers. In solemn proceedings he can make a judicial declaration. He can give evidence at his trial. He can change his plea to one of guilty at any time. It would seem, therefore that there is no need to allow questioning of an accused following charge in order to provide him with the opportunity to exculpate himself or admit the allegation. If the process is designed to obtain incriminating evidence from an accused, then it may fall foul of ECHR in that it may operate so as to extinguish the very nature of the right against self-incrimination.
In light of the existing system, careful consideration should be given to the purpose of allowing questioning after charge. There is a danger that it may, in certain circumstances, fall foul of A6.




Question 19

Do you agree that the procedure of Judicial Examination should be removed, whilst introducing provisions to allow the Crown to apply to the court to question a suspect after charge, as outlined in the recommendations? Please explain.

Yes   FORMCHECKBOX 
  No   FORMCHECKBOX 

	See question 18. The questioning under judicial examination is of a limited nature. The Scottish system is by its nature adversarial, with all of the protections associated with it. This proposed form of inquisitorial questioning is a departure from that tradition. Any form of questioning after charge must be accompanied by relevant protections including that no adverse inference be drawn.


Question 20

Do you agree that the present common law rules of fairness concerning the admissibility of statements by suspects should be abolished in favour of the more general Article 6 test, as outlined in the recommendations? Please explain.

Yes   FORMCHECKBOX 
  No   FORMCHECKBOX 

	Article 6 sets out the requirement for a fair hearing and makes it clear that the State is under a positive obligation to take all the steps necessary to ensure that these protections are guaranteed in practice as well as in theory. It does not contain rules of evidence.
While A6 provides the minimum standards for fairness, the common law allows for wider consideration of fairness of admissibility of evidence, how it is gathered and how it is used. Article 6 is an overarching right which takes account of the proceedings as a whole. Thus there will be cases in which the current common law rules concerning admissibility would exclude evidence of a statement on grounds that it had been unfairly obtained (for example the suspect who is improperly induced by police to confess), but where overall A6 may not be breached. The common law rules of fairness provide a safeguard of a fair trial. Exclusionary rules should be concerned with evidence which, if admitted, would present a risk to the fairness of the trial and not concerned only with evidence which would render the trial actually unfair. It is such domestic rules that give the A6 right to a fair trial meaningful content.


CHILD SUSPECTS (Chapter 7 of the consultation paper)
Question 21

Do you agree with Lord Carloway’s recommendation that, for the purposes of arrest, detention and questioning, a child should be defined as anyone under the age of 18 years? Please explain why.

Yes   FORMCHECKBOX 
  No   FORMCHECKBOX 

	The United Nations Convention on the Right of the Child (UNCRC) defines a child as anyone below the age of 18, “unless under the law applicable to the child, majority is attained earlier.”  The age of majority in Scotland is 18.  

In terms of procedures, it is permissible to differentiate between younger and older children in order to reflect their different levels of maturity and capacity. Older children should not, however, be treated as adults.

There are a series of international instruments in relation to children in the criminal justice system that must be considered, including the UNCRC, UN Minimum Rules for the Administration of Juvenile Justice: the  'Beijing Rules' (1985) and UN Rules for the Protection of Juveniles Deprived of their Liberty : the ‘JDLs' (1990). 

The Commission also notes that the age of criminal responsibility has important implications regarding how early a child can come into contact with the justice system. In Scotland the age of criminal responsibility is 8, albeit that due to recent changes a child cannot be prosecuted for an offence committed when they were under the age of 12. 
The Beijing Rules ask states to ensure that the age of criminal responsibility is not set too low and that emotional, mental and intellectual maturity are taken into account. The United Nations (UN) Committee on the Rights of the Child, in its authoritative interpretation of Article 40 of the CRC recommends that States:

“increase their lower minimum age of criminal responsibility to the age of 12 years as the absolute minimum age and to continue to increase it to a higher age level” . 

The Committee reiterated this in relation to Scotland in its Concluding Observations on the United Kingdom.  

The deprivation of the liberty of a child should be a disposition of last resort and for the minimum necessary period and should be limited to exceptional cases. 
Children who have been charged with criminal offences must be dealt with in a manner which takes full account of their age, level of maturity and intellectual and emotional capacity. Steps must be also taken to ensure that children are able to understand and participate in proceedings. Children should be given the opportunity to express their views and that detention of children should be seen as a last resort.

As with all cases involving detention, Article 6 of the ECHR requires the right to a fair trial and therefore fair proceedings as a whole. In ensuring fairness, the child must be properly provided with legal assistance and must not be intimidated during questioning. In T v UK it was found that the child involved in the case was ‘vulnerable’ and intimidated by procedure, therefore, no matter how much skilled legal advice was provided to the child in subsequent proceedings the trial remained fundamentally unfair.




Question 22

Do you agree that there should be a general statutory provision that, in taking any decision regarding the arrest, detention, interview and charging of a child, the best interests of the child shall be a primary consideration?  


Yes   FORMCHECKBOX 
  No   FORMCHECKBOX 

· How would such a provision work in practice?
	Scotland has a strong tradition in relation to the protection of the rights of the child. The Children (Scotland) Act 1995 provides that the welfare of the child concerned should be the paramount consideration when making decisions about them. This goes further than the minimum requirement set out in Article 3 of UNCRC of requiring the best interest of the child to be a primary consideration. 

Hearings and courts are able to depart from the principle that the child's welfare is paramount 'for the purpose of protecting the public from serious harm'. 
The Commission believes that the Scottish Government should retain the higher standard. The deprivation of the liberty of a child should be a disposition of last resort and for the minimum necessary period and should be limited to exceptional cases. 


Question 23

Do you agree with the terms of the Report that the general role of the parent, carer or responsible person should be to provide any moral support and parental care and guidance to the child and to promote the child’s understanding of any communications between the child, the police and the solicitor?  
Yes   FORMCHECKBOX 
  No   FORMCHECKBOX 

	The role of the parent should be clearly defined as provide this sort of support and should not be confused with the role of the legal representative.  A parent or carer, or responsible person who knows the child can provide support by ensuring that the child can cope with the pressure of the situation.  Further they can provide support subsequent to the experience by ensuring that the child understands what is happening and to ensure that they receive any further help that they may need should matters progress to a hearing or court. 
However, parents/carers/responsible persons are not legally qualified, and may be as inexperienced in police investigations as the child and should not be put in the position of having to guide the child through their rights and the legalities of questioning.


· Should the responsibilities of a parent, carer or responsible person be provided for in statute or achieved through guidance and the possible provision of support or in some other way? 
	It is important that the role and responsibilities of parents, carers and responsible persons is clearly set out. Part 1 of the Children (Scotland) Act 1995 sets parental responsibilities and rights, such as to direct and guide the child until age 16 and to guide until age 18. In the context of a child arrested, detained or questioned, it is important that there is clarity that the role is to support the child, not to make decisions on the child’s behalf or act as a legal representative.


Question 24

Do you have comments on the recommendation for children aged 16 or 17 years to be able to waive their right of access to a lawyer only with the agreement of a parent, carer or responsible person?

	The Commission is of the view that children should always have legal representation, with no option to waive that right. 
The age and vulnerability of a child requires that the issue of waiver of rights must be handled very carefully. In Panovits v Cyprus (2008) Application No. 4268/04 the ECtHR found that;

“a waiver by [a child on] behalf of an important right under A6 can only be accepted where it is expressed in an unequivocal manner after the authorities have taken all reasonable steps to ensure that he or she is fully aware of his rights of defence and can appreciate, as far as possible, the consequences of his conduct”.

If children aged 16 and 17 are able to waive their right of access to a lawyer then it must be only be allowed when it is a fully informed decision. The Commission considers that this would only be possible after obtaining legal advice. 
The role of the parent, carer or responsible person should not be to advise on whether to waive the right of access to a lawyer.


Question 25

Do you have comments on the recommendation for children aged 16 or 17 years to be able to waive their right of access to a parent, carer or responsible person, but that in such cases they must be provided with access to a lawyer?   

	The Commission considers that all children should have access to a lawyer. 

While acknowledging the role of parents, carers and responsible persons, the Commission considers that there may be situations where a child of 16 or 17 may wish to waive the right of access to such support.


Question 26

What are your views on the recommendation that children under 16 should not be able to waive their rights to legal advice?  

	The Commission considers that all children should always have legal representation and therefore agrees with the recommendation.


VULNERABLE ADULT SUSPECTS (Chapter 8 of the consultation paper)
Question 27

Do you agree with Lord Carloway’s recommendation that there should be a statutory definition of a “vulnerable suspect”  

Yes   FORMCHECKBOX 
  No   FORMCHECKBOX 

· Do you agree with the definition proposed by Lord Carloway?

Yes   FORMCHECKBOX 
  No   FORMCHECKBOX 

· If not, what do you think the definition should be?

	From an ECHR perspective, what matters is that suspects are able to exercise their rights effectively. Some suspects will require support in order to be able to do that. The nature of that support will vary according to the particular vulnerability. There should be a functional approach. It is important that police are adequately trained and supported to be able to identify a vulnerable suspect and that appropriate mechanisms are available to provide the necessary support. Proper definition and adequate training are the best methods to avoid both failing to identify a vulnerable suspect as well as wrongly labelling a suspect as vulnerable. 

In defining vulnerable adults the Scottish Government should take account of the debates surrounding the Adult Support and Protection (Scotland) Act 2007 and the developing case law on legal capacity which increasingly refers to the rights set out in the United Nations Convention on the Rights of Persons with Disabilities, particularly Article 12. The rights of personal autonomy under A8 of ECHR must be respected and the Government should ensure that both the definition and the application of the definition respect the right to legal capacity (Adults with Incapacity (Scotland) Act 2000). 


Question 28

Do you agree with Lord Carloway’s recommendation that the role of an Appropriate Adult should be defined in statute?

Yes   FORMCHECKBOX 
  No   FORMCHECKBOX 

· Do you agree with the definition proposed by Lord Carloway?

Yes   FORMCHECKBOX 
  No   FORMCHECKBOX 

· If not, what do you think the definition should be?

	


Question 29

Do you agree with Lord Carloway’s recommendation that statute should provide that a vulnerable suspect must be provided with the services of an Appropriate Adult as soon as practicable after detention and prior to any questioning?
Yes   FORMCHECKBOX 
  No   FORMCHECKBOX 

· If so, do you agree that the current role of an Appropriate Adult should be extended so that a vulnerable suspect can only waive their right of access to a lawyer if the appropriate adult also agrees to this?

Yes   FORMCHECKBOX 
  No   FORMCHECKBOX 

	The role of an Appropriate Adult should be to support, not to substitute decision making. The Commission considers that all vulnerable adults should have legal representation. If waiver is available to vulnerable suspect there must be clear protections in place to ensure that the vulnerable suspect is making a fully informed decision. In the Commissions view this can only be done following legal advice.


Question 30

Do you agree with Lord Carloway’s recommendation that statutory provision should be made to define the qualifications necessary to become an Appropriate Adult?

Yes   FORMCHECKBOX 
  No   FORMCHECKBOX 

· If so, what steps do you think are required to decide what these qualifications should be?

	


CORROBORATION (Chapter 9 of the consultation paper)
Question 31

Lord Carloway concludes that the requirement for corroboration has no place in a modern legal system and should be abolished. Setting aside any question about whether this would require other changes to be made, do you agree with that conclusion?

 
Yes   FORMCHECKBOX 
  No   FORMCHECKBOX 

	The recommendation to abolish corroboration for all crimes would be a radical change in Scots Law and therefore it is important to take time properly to consider its implications.
The Commission notes that the Cabinet Secretary for Justice addressed this issue at length in the debate on Reforming Scots Criminal Law and Practice (Scottish Parliament 25 September 2012). During that debate the Cabinet Secretary committed to “listening and reflecting on all consultation responses that look at how reform can best be achieved and, if necessary, to bringing forward proposals for additional protections that may be needed to create a fair and balanced system.” The Commission is concerned by the request in question 32 for consultees not only to identify necessary additional changes required for a fair trial but also to provide evidence of the need for such changes. The Commission would like to stress that under Article 6 it is the duty of the state to ensure that the system of criminal justice guarantees a fair trial. 
In the Commission’s view the advantages, disadvantages and consequences of the abolition of corroboration require to be considered in far more detail than has been done to date by Government. It is not necessarily true to say that “the requirement for corroboration has no place in a modern legal system”. It is the Commission’s view that Lord Carloway is not entirely correct to say that “Corroboration concerns the quantity and not the quality of evidence.” (7.2.43). While criticism of corroboration has primarily focussed on it as a “quantitative” test, arguably the requirement of corroboration provides a safeguard as to quality of evidence because it is an independent check on the principal source of evidence. While its emphasis on quantity means it provides only limited protection in terms of quality, the ECtHR has recognised that in certain circumstances, corroboration can act as an important safeguard in a modern system.

In recent years a number of safeguards in criminal cases have been removed – for example, competency tests for witnesses; common law submissions; need for judge to test if a child witness knows difference between truth and lies. The Scottish Government has a duty to ensure that there is a fair system. The removal of both quantitative and qualitative safeguards raises serious questions as to whether the remaining system will be fair.
Some argue that the requirement of corroboration impedes the investigation and prosecution of crime (in particular sexual offences). Over the last 15 years or so, the European Court of Human Rights (ECtHR) has clarified the positive obligations of the state to investigate and prosecute crime. Victims and witnesses, and society in general, can expect the state to have in place an effective system of investigation and prosecution into alleged violations of Article 2 (right to life) and Article 3 (where serious ill treatment is alleged). In certain circumstances Article 8 may give rise to an implied investigative obligation at least in relation to criminal offences which seriously impact on an individual’s physical integrity. However, the existence of a positive duty to investigate and prosecute where possible does not necessitate the introduction of a particular evidential or procedural regime. If the Scottish Government decides to abolish corroboration, it must ensure that the remaining system guarantees a fair trial. The Commission has concerns whether such a guarantee can be provided in the absence of the introduction of other safeguards.



Question 32

If the requirement for corroboration is removed, do you think additional changes should be made to the criminal justice system?

Yes   FORMCHECKBOX 
  No   FORMCHECKBOX 

· If you think additional changes should be made, what specific changes would you suggest and why? For example, if altering the size of jury majority required or verdicts what would a new system require or include?

· What evidence do you have to support your position?

	It is an obligation of the Scottish Government under A6 to identify the necessary safeguards for a fair trial and ensure they are in place. Proper analysis should be carried out by Government.
The consultation document cites juries and verdicts as being the area most frequently cited for reform if corroboration were to be abolished. The Commission considers that, while it is important to consider such matters, reforms to those areas alone would not suffice. Consideration should also be given to the safeguards which could be provided by judicial directions and warnings; gate-keeping by the judge with power to take a case away from jury in appropriate circumstances; prosecutorial test for raising proceedings and guidance to police on reporting standards; and to lowering the test for a successful appeal. 
It is of the utmost importance that there is a system of quality control over the evidence upon which an individual can be convicted and deprived of his/her liberty by the state. The need for quality control will come into even sharper focus if corroboration is abolished. Scotland does not have a well developed system for quality control. The measures just mentioned all contribute to quality control. However a system also needs to have adequate rules for obtaining, documenting and admitting evidence. While the Commission does not advocate following the model of any particular jurisdiction, it is worth nothing that the Police and Criminal Evidence Act 1984 (PACE) and the codes produced under it set out a highly regulated system concerning how evidence is obtained and admitted in England and Wales. 
For example, s78 of PACE provides:
“s78 (1) In any proceedings the court may refuse to allow evidence on which the prosecution propose to rely to be given if it appears to the court that, having regard to all the circumstances, including the circumstances in which the evidence was obtained, the admission of the evidence would have such an adverse effect on the fairness of proceedings that the court ought not to admit it”. 

Whilst this power can been seen to link closely with Article 6 ECHR it is very important to realise that it is a discretionary power quite distinct from and wider than the ‘discretion’ or judgement exercise by a judge in deciding whether or not Article 6 would be breached by the admission of evidence.  
Article 6 requires a system of safeguards which operate in combination throughout the investigative, trial and appeal phases to secure a fair trial. The apparent trend towards removing safeguards in the Scottish system is a matter of serious concern to the Commission.


OTHER CRIMINAL EVIDENCE ISSUES (Chapter 10 of the consultation paper)
Question 33

Do you agree that the test for sufficiency of evidence at trial and on appeal should remain as it is now?  If not what do you believe should change?

Yes   FORMCHECKBOX 
  No   FORMCHECKBOX 

	The test for sufficiency of evidence should be based on evidence of sufficient quality.


Question 34

Do you agree the rules distinguishing treatment of incriminatory, exculpatory and mixed statements should simplified allowing the courts to assess them more freely? If you do not agree, should any other change be made regarding these statements?

Yes   FORMCHECKBOX 
  No   FORMCHECKBOX 

	The content of the statement should be available as proof of its contents whether it is exculpatory, incriminatory or mixed, provided the statement has been lawfully and fairly obtained.


Question 35

Currently no adverse inference can be taken from an accused person failing to answer police questions. Do you agree that this should not change?

Yes   FORMCHECKBOX 
  No   FORMCHECKBOX 

	Further, if post charge questioning is introduced, no adverse inference should be drawn if the accused fails to answer questions. 


APPEAL PROCEDURES (Chapter 11 of the consultation paper)
Question 36

Do you agree that time limits in appeal cases should be enforced? What sanctions do you consider might be appropriate?

Yes   FORMCHECKBOX 
  No   FORMCHECKBOX 

	The Commission is concerned that such sanctions may breach the right to access to justice guaranteed by Article 6. 


Question 37

Do the amendments Lord Carloway recommends to sections 74 and 174 of the 1995 Act, together with the retention of the nobile officium, cover all situations in which Bills of Advocation and Suspension might reasonably be used? If not, what other situations can you envisage?

Yes   FORMCHECKBOX 
  No   FORMCHECKBOX 

	The Commission agrees that the petition to the nobile officium should be retained. The High Court of Justiciary has decided that a petition to the nobile officium is the appropriate mechanism to remedy a violation of Convention rights by the court during an appeal hearing.
 Without such a mechanism, an individual whose Convention rights have been breached, for example because he did not receive a fair hearing on appeal, would require to make an application to the SCCRC in order to try to achieve a remedy. The abolition of the petition to the nobile officium would accordingly introduce a barrier to direct access to justice. The SCCRC has a statutorily defined test for making a reference whereas the nobile officium allows a great deal of flexibility in determining the scope of the court’s jurisdiction over any given case. Requiring application to SCCRC would also cause unnecessary delay and expense. 

Advocation and suspension appear to serve a useful function in providing access to the court and as a means of resolving procedural irregularities quickly and efficiently, rather than having to wait until the end of proceedings. They can provide a remedy which may not otherwise be available.
 They play an important role on securing access to justice. A problem may arise for access to justice if leave is required from the lower court to appeal against a decision relate to fundamental issues of the competency of a particular process occurring in that lower court.

If there is a concern about suspension and advocation being used where other methods of appeal are more appropriate (for example to appeal a conviction), that can be resolved by greater clarity of definition in statute as to the appropriate method, rather than by abolition. 



Question 38

Do you have any comments on Lord Carloway's other recommendations for appeals? 

	In relation to Lord Carloway’s recommendation that where an applicant seeks to lodge a note of appeal (or notice of intention) late, he should require to satisfy the court that the appeal “would probably succeed” before being allowed to proceed should not be adopted. Such an applicant, if he can satisfy the court that he has good cause for having missed the deadline (which may include, for example, negligence by his legal representatives), should not be required to satisfy a higher test (probably success) than any other appellant who appeals on time (which test is arguability). 


FINALITY AND CERTAINTY (Chapter 12 of the consultation paper)
Question 39

Do you agree that section 194C(2) of the 1995 Act should be retained and that there should be no further statutory listing of the criteria included in the “interests of justice” test for SCCRC references?

Yes   FORMCHECKBOX 
  No   FORMCHECKBOX 

	The Commission recommends that s194C(2) be repealed. It is clear that SCCRC already took account of finality and certainty in applying the interests of justice test. The continued existence of the provision carries the danger that, in time, finality and certainty will be taken to have some greater weight than other considerations. While finality is important for the rule of law, it is able to be interfered with for good reasons.




Question 40

What are your views on Lord Carloway’s recommendation that section 194DA of the 1995 Act should be repealed? 

	The Commission welcomes this recommendation and urges the Scottish Government to repeal s.194DA without delay.




Question 41

Do you agree with the recommendations that, when considering appeals following upon references from the SCCRC, the test for allowing an appeal should be: 

(a)   there has been a miscarriage of justice; and 

(b)  it is in the interests of justice that the appeal be allowed. 

· If not, what do you think the criteria should be?

Yes   FORMCHECKBOX 
  No   FORMCHECKBOX 

	The Commission opposes the introduction of an additional hurdle for those whose cases have been referred by the SCCRC. The proposal that the test should include “it is in the interests of justice that the appeal be allowed” constitutes such an additional hurdle. There is no reason in principle or in practice to distinguish between victims of miscarriages of justice simply based on the route by which their case happens to have arrived at the appeal court.
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