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The Scottish Human Rights Commission was established by The Scottish Commission for Human Rights Act 2006, and formed in 2008. The Commission is a public body and is entirely independent in the exercise of its functions. The Commission is the national human rights institution (NHRI) for Scotland with a mandate to promote and protect human rights for everyone in Scotland. The Commission is one of three NHRIs in the UK, along with the Northern Ireland Human Rights Commission and the Equality and Human Rights Commission. In June 2010 the Commission was accredited with “A” status by the International Coordinating Committee of NHRIs and in May 2011 the Commission was elected to chair the European Group of NHRIs.

I. Introduction 
The Scottish Human Rights Commission (the Commission) welcomes the opportunity to respond to the Scottish Government’s consultation on Additional Safeguards Following the Removal of Corroboration.

Under Article 6, everyone charged with a criminal offence has the right to a fair trial. It is the duty of the courts to ensure that a fair trial is achieved in any given case. A conviction based on evidence of insufficient quality should not be the outcome of a fair trial and may violate Article 6. Courts must therefore be in a position, as a matter of law, to prevent that outcome and ensure the trial is fair. It is the responsibility of the State to put in place rules of procedure and evidence that provide an effective means whereby the courts can perform their duty.

As the Commission pointed out in its response to the Carloway Review, the decision in Cadder v HMA did not provide suspects with some added extra or advantage. 
 That decision and the legislation which followed provided those suspected of crime in Scotland with the minimum protection necessary to secure a fair trial. The Commission cautioned against proceeding on the basis that the provision of legal assistance to suspects gave rise to a need to abolish other existing fair trial safeguards. The Commission remains concerned that the current consultation continues to fail to pay proper regard to the State’s obligation to put in place measures that guarantee the minimum fair trial rights required under Article 6 of the European Convention on Human Rights.

In its response to the Scottish Government’s earlier consultation on Reforming Scots Criminal Law and Practice, the Commission expressed its view that corroboration acts to safeguard the quality of evidence.
 It is a means by which the reliability and credibility of evidence can be tested by the fact finder. It plays an important role in Scots law in preventing an accused from being convicted on evidence of insufficient quality. Thus it assists in preventing violations of fundamental rights.
It is the Commission’s view that if corroboration is abolished and the additional safeguards proposed by the Government are introduced, there is a danger that Scots law will have inadequate measures in place to allow for effective challenge to the quality of evidence. The Commission’s concern is therefore that the risk of violation of Article 6 may be increased.

The consultation paper states that the Scottish Government is prepared to continue to listen to stakeholders in relation to the current proposals. The Commission emphasises that, in light of the Government’s unnecessarily hasty response to the Cadder judgement, sufficient time needs to be taken to properly address the concerns of a wide range of stakeholders in order to ensure that the additional safeguards are fit for purpose and are sustainable. Failure to do so poses the risk of further adverse judgements, miscarriages of justice, disruption of the administration of justice and reduction of public confidence. To this end it is therefore necessary to fully understand the objective and consequent potential development of  the interpretation of Article 6 so as to determine how to replace corroboration with adequate additional safeguards and so not, although unintentionally, create a “grey area” due to taking a more minimalist compliant approach.
II. What is needed for a fair trial?

The right to a fair trial under Article 6 is a fundamental principle of the rule of law which lies at the heart of a democratic society.
 It is to be given a broad and purposive interpretation.

Article 6 of ECHR sets out basic minimum rights that require to be satisfied before a fair trial can take place.

Article 6 provides:

1. In the determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law. Judgment shall be pronounced publicly but the press and public may be excluded from all or part of the trial in the interest of morals, public order or national security in a democratic society, where the interests of juveniles or the protection of the private life of the parties so require, or the extent strictly necessary in the opinion of the court in special circumstances where publicity would prejudice the interests of justice. 

2. Everyone charged with a criminal offence shall be presumed innocent until proved guilty according to law.

3. Everyone charged with a criminal offence has the following minimum rights:

(a) to be informed promptly, in a language which he understands and in detail, of the nature and cause of the accusation against him;

(b) to have adequate time and the facilities for the preparation of his defence;

(c) to defend himself in person or through legal assistance of his own choosing or, if he has not sufficient means to pay for legal assistance, to be given it free when the interests of justice so require;

(d) to examine or have examined witnesses against him and to obtain the attendance and examination of witnesses on his behalf under the same conditions as witnesses against him;

(e) to have the free assistance of an interpreter if he cannot understand or speak the language used in court.

In deciding whether there has been a violation of Article 6, the European Court of Human Rights (ECtHR) considers whether the proceedings as a whole were fair. It is possible to identify certain key features of a fair trial. Of particular relevance to the present context are the need for proceedings which are adversarial in character, and the need for fair rules of evidence.
 

Generally the ECtHR leaves the regulation of rules of evidence and procedure to the national systems. However, in considering whether the trial as a whole is fair, the ECtHR may require to consider broader issues relating to evidence and procedure, including the basis on which evidence has been obtained, the use to which evidence may be put, and the extent to which evidence may be relied upon.

In determining whether a trial is fair, ECtHR has regard to whether the rights of the defence have been respected. In particular, the ECtHR has shown itself to be concerned with whether an accused has the opportunity to challenge the authenticity of evidence and oppose its use, and with the quality of evidence relied upon for conviction. The ECtHR has confirmed that the stronger the evidence is, the less requirement for supporting evidence. By way of corollary, the weaker the evidence, the more important the requirement for supporting evidence.

III. Does the ECtHR consider that corroboration helps to safeguard a fair trial?
The ECtHR recognises the existence of corroborating evidence as a procedural safeguard of a fair trial. There are many examples of cases in which the availability (or not) of corroborating evidence has played a role in determining whether a trial has been fair. 
In considering whether the rights of the defence have been respected, the ECtHR will have regard to the quality of evidence, including whether the circumstances in which it was obtained cast doubt on its reliability or accuracy. Where there is a risk of evidence being unreliable, the need for supporting evidence (in other words, corroboration) is greater in order to secure a fair trial.

The value of corroboration as a safeguard is demonstrated in cases where for example there is an issue over the quality of particular piece of evidence relied upon, the authenticity of that evidence, or the manner in which it was obtained. The ECtHR recognises the need for the defence to have adequate opportunity to effectively challenge the quality, authenticity and provenance of evidence.

For example, in Schenk v Switzerland, the ECtHR was concerned with whether Article 6 had been violated in a case in which unlawfully obtained evidence was admitted and relied upon for conviction. The Court reiterated that it does not lay down rules for the admissibility of such evidence, rather it is concerned with whether the trial as a whole was fair. In that respect, it looked to see if the rights of the defence had been respected. Concluding that there was no violation of Article 6, the Court placed weight on the fact that Mr Schenk had the opportunity to challenge the authenticity of the impugned evidence and to oppose its use. In addition it placed weight on the existence of corroborative evidence.
 

Corroboration performs a “quality control” function, whether it exists as a legal requirement for sufficiency in every case, or because it exists as a matter of fact in a particular case. Where there is a source of evidence being relied upon for conviction which attracts concern about its quality (whether in terms of how it was obtained, its authenticity, its reliability or its accuracy), corroboration provides a means by which one can assess whether basing a conviction wholly or partly upon such evidence is unfair. It is a very practical tool which assists in the assessment of reliability of evidence. Where a jury may have a concern about the reliability of a piece of evidence or a particular witness, if there is another piece of evidence to the same effect about which they do not have such a concern, they can use that to assist in their assessment of the original evidence. In other words, corroboration is not simply about quantity of evidence but about quality of evidence.
The legal requirement for corroboration in Scots criminal law provides a strong procedural protection for a fair trial. There are certain types of evidence which give rise to concerns about reliability and accuracy and which otherwise disadvantage the rights of the defence.  These include dock identification, evidence admitted under section 259 of the Criminal Procedure (Scotland) Act 1995, evidence of anonymous witnesses or undercover police officers, and unlawfully obtained evidence. In relation to dock identification, corroboration has been considered an important protection (in combination with other safeguards) against a violation of Article 6.
 For other types of evidence, corroboration may not always provide a sufficient safeguard.
 If the legal requirement for corroboration is abolished, there will need to be sufficient other potential safeguards in place to ensure that the fairness of the trial is not compromised. Otherwise, whether or not a trial is fair may be determined by whether there happened to be corroborative evidence – that is, determined by a matter of fact rather than because of legal safeguards. The Commission is concerned that detailed analysis of the consequences of abolition and the alternative safeguards needed in cases involving particularly problematic types of evidence has not been carried out.
IV. What other measures does ECtHR recognise as performing a “quality control” function?
The ECtHR has recognised exclusionary rules of evidence as performing such a safeguarding function.

In Khan v United Kingdom,
 the applicant alleged a violation of Article 6 because his conviction was based on evidence which had been obtained in violation of Article 8. It had been the only real evidence against the applicant. The ECtHR held that there was no violation of Article 6. The reason for doing so was that the applicant had the opportunity to challenge the authenticity and use of the evidence, and could have availed himself of the exclusionary rule under section 78 of the Police and Criminal Evidence Act 1984. That section provides:

(1) In any proceedings the court may refuse to allow evidence on which the prosecution propose to rely to be given if it appears to the court that, having regard to all the circumstances, including the circumstances in which the evidence was obtained, the admission of the evidence would have such an adverse effect on the fairness of proceedings that the court ought not to admit it.

Scots law has no equivalent of section 78 of PACE. The Scots common law rule allowing unfairly obtained evidence to be excluded is arguably a much stricter test and confers a far narrower discretion on a trial judge.
The ECtHR identified several other “strong procedural safeguards” in addition to corroboration, in the context of the use of hearsay evidence. In Al-Khawaja and Tahery v United Kingdom,
 the ECtHR had to consider the fairness of trials in which hearsay evidence was admitted and formed the basis of conviction. Strong procedural safeguards are necessary in this context because of the inherent danger of unreliability of hearsay evidence and the fact that it offends against the fundamental right of the accused to cross examine witnesses (and thus challenge the accuracy and reliability of the evidence). 
The safeguards highlighted by the Court included
:
· Safeguards contained in section 23 of the Criminal Justice Act 1988 and section 116 of the Criminal Justice Act 2003 (which provide limited exceptions to the use of hearsay);

· The right of the defence to lead evidence challenging the credibility and reliability of the statement, which would have been inadmissible if the maker of the statement was giving evidence in the usual way. There is no equivalent safeguard in the Scottish legislation.

· The power of a trial judge under section 125 of the 2003 Act to stop proceedings which was based wholly or partly on a hearsay statement where he is satisfied that the statement is so unconvincing that, considering its importance in the case, a conviction would be unsafe. This power does not exist in the equivalent Scottish legislation; 

· The discretion of the trial judge in terms of section 126 of the 2003 Act to refuse to admit hearsay evidence if the case for its exclusion substantially outweighs the case for inclusion. This discretion does not exist in the equivalent Scottish legislation.

· The general discretion to exclude evidence under section 78 of PACE, which does not exist in Scotland;

· Jury directions on the burden of proof and directions on the dangers of relying on a hearsay statement.
It is important to note that, even with these strong procedural safeguards in place in England, the existence (or absence) of corroboration was the decisive factor for the ECtHR in determining whether or not there had been a violation of Article 6 in each case.

The ECtHR has recently confirmed that whatever the procedural safeguards may be, they must provide a real chance of effectively challenging the reliability of decisive evidence.
 While in Scots law an accused person can challenge the reliability of evidence in a variety of ways, most often through cross-examination, the Commission is concerned that the absence of an express statutory discretion on the part of the trial judge to exclude a particular piece of evidence of such poor quality that relying upon it for a conviction would be unsafe or might render the trial unfair, may be a deficiency. 
For example, in N v HMA , dealing with whether a trial judge could exercise a common law power to exclude evidence that would otherwise be admitted under section 259 of the 1995 Act (hearsay), the Lord Justice Clerk (Gill) concluded that the trial judge had no such discretionary power.
 The Justice Clerk went on to commend the legislative safeguards in the equivalent English legislation as “prudent”.
  
The court has an obligation to ensure a fair trial under Article 6. If the court considers that the admission of certain evidence would render the trial unfair, it should exclude it
 or if it has already been admitted, it should stop the proceedings. It appears to the Commission that N v HMA remains one of the only cases in which the court has recognised the connection between excluding evidence and protecting a fair trial under Article 6. The Commission therefore considers that it may be valuable to provide judges with clear statutory powers both to exclude particular pieces of evidence where they consider that to admit them may render the trial unfair, and to stop proceedings which are based wholly or partly on evidence that is so unconvincing that, given its significance to the case, the trial would be unfair.

V. If corroboration is abolished, do any of the existing safeguards cited by the Scottish Government provide the same sort of protection?
Policing and Prosecutorial Decision Making
The Commission notes that one focus of the proposed adapted prosecutorial test appears to be to ensure that cases which are “frivolous, malicious or vexatious” do not enter the system. As highlighted above, there are certain types of evidence which in and of themselves present a challenge to respecting the rights of the defence under Article 6. Where such evidence is to be relied upon, in deciding whether to prosecute, not only will the Crown will have to examine the case for supporting (or corroborative) evidence, prosecutors will have to consider what other safeguards are available to protect the rights of the defence and whether these are sufficient to guarantee a fair trial. The Crown cannot leave that responsibility solely to the courts because the Crown itself must act compatibly with Convention rights. The Commission welcomes the commitment from COPFS that the new test will be published.
In relation to the role of the standard of proof in deciding whether or not to prosecute and in jury directions, no doubt the requirement of proof beyond reasonable doubt is an important safeguard. However, it does not necessarily follow that requiring proof beyond reasonable doubt is a strong procedural safeguard in a case based on uncorroborated evidence. In El Masri v Macedonia, the ECtHR discussed the approach it adopts when considering evidence brought before it.
 The Court stated, “proof may follow from the coexistence of sufficiently strong, clear and concordant inferences or of similar unrebutted presumptions of fact.” In other words, from a corroborated case.

Similarly, it may also be that if corroboration is no longer a protection then greater emphasis will have to be placed on providing procedural protection at the preliminary stages of ingathering of evidence, such as done in the Police and Criminal Evidence Act 1984, to ensure its quality.

Safeguards Available to the Trial Judge
Jury Directions

The Commission’s view is that consideration should be given to requiring specific directions to the jury in cases where the rights of the defence are restricted because of the nature of the evidence relied upon. In other words, consideration should be given to requiring specific directions in cases involving matter such as hearsay statements admitted under section 259, evidence obtained unlawfully, evidence from anonymous witnesses or undercover police officers, and cases involving dock identification. The directions should discuss such things as the inherent danger of such evidence and the limitations on testing it.
Such directions will assist the jury in making a proper assessment of the reliability of such evidence and would form a procedural safeguard under Article 6.

It should be noted, however, that while requiring such directions is a safeguard, it may not be a particularly strong one. A judge may, for example, direct the jury on the inherent dangers of hearsay evidence, which can assist in consideration of that evidence, but a direction cannot go further than provide a warning in that regard. It cannot, as corroboration does, provide a practical tool to assist in the process of assessment of reliability of evidence.

Admissibility of Evidence

In order to properly focus matters on the obligation to ensure a fair trial under Article 6 and to ensure that the defence has adequate opportunity to challenge the reliability of evidence, the Commission, as discussed above, recommends that the Government should introduce statutory powers to allow judges to exclude particular pieces of evidence where they consider that to admit them may render the trial unfair (similar to section 78 PACE), and to stop proceedings which are based wholly or partly on evidence that is so unconvincing that, given its significance to the case, the trial would be unfair.
VI. Will the additional measures proposed by the Scottish Government act as a safeguard?

Jury Majorities

The ECtHR has not spoken directly on the question of simple jury majorities. 
In Pullar v United Kingdom,
 the majority did appear to consider that a jury comprised of 15 people was a procedural safeguard in the context of considering whether one of the jury’s number may not have been independent and impartial.
 In the partly dissenting judgment, reference was made to the fact that there was a majority verdict to support the dissenting judge’s position that Mr Pullar was objectively justified in having doubts about the impartiality of the jury.
 

It is obvious that requiring a greater than simple majority for a guilty verdict provides a stronger procedural safeguard. However requiring the same greater majority for an acquittal does not in any way operate to safeguard a fair trial. 
In relation to the question whether, in the event of a hung jury, the prosecution should be able to seek a re-trial, the Commission would draw attention to the right to private and family life under Article 8. A prosecution constitutes an interference with that right and must be justified. In particular, a decision to allow a re-trial must be proportionate in terms of Article 8(2). 
Not Proven Verdict

The presumption of innocence is a fundamental right guaranteed by Article 6. The Commission is concerned that paragraph 58 of the Consultation document may be taken to suggest that an acquittal by virtue of a not proven verdict leaves room for doubt about a person’s innocence. 
The ECtHR has considered whether, after a determination which acquits an accused of a criminal charge, there can or should be any doubt as to the presumption of innocence by a court (in that case, assessing whether he was entitled to damages).
 The national court had concluded that the jury had taken the view that the suspicion was not sufficient to reach a guilty verdict but that there was no question of that suspicion having been dispelled. The ECtHR said this approach left open a doubt as to the applicant’s innocence and the correctness of the verdict. The Court went on to say that “The voicing of suspicions regarding an accused’s innocence is conceivable as long as the conclusion of criminal proceedings has not resulted in a decision on the merits of the accusation. However it is no longer admissible to rely on such suspicions once an acquittal has become final.” The Court held that the approach taken by the national court was incompatible with the presumption of innocence.

In the later case of Rushiti v Austria,
 the ECtHR affirmed the general rule that following a final acquittal even the voicing of suspicions regarding an accused’s innocence is no longer admissible, stating, “The Court thus considers that once an acquittal has become final – be it an acquittal giving the accused the benefit of the doubt in accordance with A6(2) – the voicing of any suspicions of guilt, including those expressed in the reasons for the acquittal, is incompatible with the presumption of innocence.”

In Weixelbraun v Austria
 the ECtHR considered the issue of a “full acquittal and an acquittal in dubeo pro reo” (which means where the accused receives the benefit of the doubt – arguably similar to our not proven verdict). The Court affirmed that once an accused was acquitted on either basis, he was entitled to the presumption of innocence.

It may be that the rationale for the Not Proven verdict set out in the Consultation paper is not correct or not well phrased. The Not Proven verdict in and of itself is not incompatible with ECHR. However the system must not allow for lingering doubts about the acquitted person’s innocence when such a verdict is returned.
If there is a need for clarity, in order best to reflect the presumption of innocence, it may be that verdicts of proven and not proven best describe whether the Crown has brought home the allegation to the requisite standard or not.

It should be noted that any additional “safeguard” revising the 3 verdict system does not provide any assistance in proper assessment of the reliability of evidence, which safeguard is currently provided by the corroboration requirement.
No Case to Answer

Allowing a jury to consider convicting an accused on the basis of very poor evidence, or evidence where the ability of the defence to challenge it has been significantly restricted, jeopardises a fair trial. 

The requirement to ensure a fair trial is a matter of law. It is therefore an obligation that rests with the judge. The Commission disagrees with Lord Carloway’s view that all cases ought to be left to juries (as summarised at paragraph 64 of the Consultation paper). Juries are masters of fact. The question of whether a verdict based on poor evidence is compatible with Article 6 in any given case is a legal question. The judge has to ensure the fairness of proceedings and protect the accused’s Article 6 rights. 

Given the State’s positive duty under Article 6 to put in place a domestic system that meets the requirements of a fair trial, there must be adequate measures in place to allow the judge to give effect to his duty to prevent an unfair trial. 
The proposed introduction of a power to allow a judge to withdraw a case from the jury if no reasonable jury could convict on the basis of the evidence before it, is a good procedural safeguard. It is a safeguard that addresses the quality of evidence, which in the absence of corroboration, is particularly important. Further, since the Appeal Court applies a “no reasonable jury” test in determining miscarriages of justice, it would seem to strengthen that safeguard if the same power is given to the trial judge who has had the benefit of seeing and hearing the whole of the case. The Commission would recommend such a power be introduced.
It should be noted, however, that the introduction of a “no reasonable jury” test will not, of itself, guarantee a fair trial. In Al-Khawaja & Tahery, in respect of Mr Tahery, the ECtHR considered that the English system (which includes an analogous power) did not prevent the trial from being unfair. The Court stated, “The absence of any strong corroborative evidence in the case meant the jury in this case were unable to conduct a fair and proper assessment of the reliability of T’s evidence [which was admitted through the statutory provisions allowing exceptions to hearsay]. Examining the fairness of the proceedings as a whole, the Court concludes that there were not sufficient counterbalancing factors to compensate for the difficulties to the defence which resulted from the admission of T’s statement.”

Again the Commission notes the importance which ECtHR attaches to a fact finder’s ability to conduct a fair and proper assessment of the reliability of evidence. As has been stated, corroboration is a useful practical tool for that purpose. The Government will need to ensure that if corroboration is abolished, there are sufficient other procedural safeguards in place to allow that fair and proper assessment.
The limitations of the proposal as currently framed are, firstly, that it does not allow for the judge to stop a case going to the jury where the conviction would be partly based on evidence that is of very poor quality. Secondly, it does not allow the judge to apply the same qualitative assessment to a particular piece of evidence prior to it reaching the jury’s ears. It only allows the judge to consider whether, on the totality of evidence, no reasonable jury could convict. Thus the potential strength of this safeguard is reduced in the absence of measures to allow judges to exclude individual pieces of evidence upon which no reasonable jury could rely for conviction. Such evidence ought not to be heard by the jury at all, hence the need for the power to exclude it. The Commission has recommended the introduction of a discretionary power for judges similar to that in section 78 of PACE. That, combined with the “no reasonable jury” test, would provide a better matrix of procedural safeguards.

VIII. Conclusion
Corroboration is a strong procedural protection that provides a safeguard as to the quality of evidence relied upon for conviction. It assists in guarding against the dangers inherent in some types of evidence such as dock identification, unlawfully obtained evidence, anonymous witnesses, undercover police officers, and hearsay evidence, where the rights of the defence are in some way constrained by the nature of the evidence and how it is gathered. Corroboration also assists in guarding against the possibility of conviction based on the evidence of witnesses who lie, and evidence the authenticity of which is in doubt. It is a very practical tool to assist in the fair and proper assessment of quality of evidence.
The majority of other existing safeguards and those additional safeguards identified in the Consultation paper do not act in the same way to safeguard a fair trial, although introducing the “no reasonable jury” test for trial judges does provide some measure of protection with regard to quality of evidence. In isolation, however, it is not a strong safeguard. 
The strength of the system of procedural safeguards of a fair trial would be enhanced by the introduction of statutory powers to allow judges to exclude particular pieces of evidence where they consider that to admit them may render the trial unfair (similar to section 78 PACE), and to stop proceedings which are based wholly or partly on evidence that is so unconvincing that, given its significance to the case, the trial would be unfair.
While the Commission acknowledges that in the majority of cases it is likely that corroborative evidence will be led (and will act as a procedural safeguard), the system of criminal law needs to have measures in place to provide sufficient procedural safeguards for those cases in which there is no corroboration. Further in respect of types of evidence which give rise to concerns about reliability or which restrict the rights of the defence, it has already been noted by Scotland’s now most senior judge, that additional procedural safeguards (such as those in England) are “prudent”.

In the absence of corroboration, close scrutiny will have to be paid as to whether there are sufficient safeguards – from the start of the investigation and evidence gathering, to the final consideration of the evidence by the jury – in order to ensure that the jury can be said to have had a real opportunity to undertake a fair and proper assessment of the reliability of the evidence, and that the defence has had an adequate and effective opportunity to challenge same. The Commission’s view is that further measures than those set out in the Consultation are required, and we have sought in this response to make suggestions on what those further measures might be.
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