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The Scottish Human Rights Commission (the Commission) was established by The Scottish Commission for Human Rights Act 2006, and formed in 2008. The Commission is a public body and is entirely independent in the exercise of its functions. The Commission’s mandate is to promote and protect human rights for everyone in Scotland. We are one of the 67 National Human Rights Institutions accredited with ‘A status’ and established according to the United Nations Principles relating to the Status of National Institutions (The Paris Principles).

I. Introduction

The Commission welcomes the opportunity to respond to the Scottish Government consultation on the Courts Reform (Scotland) Bill. The Commission welcomes the intention of the Bill to secure high quality, affordable and accessible justice for people in Scotland.  The Commission considers that this Bill provides an unique opportunity to design and develop an innovative, accessible and non-adversarial forum for a 21st century Scotland. For that reason, the Commission will focus primarily on Chapter 7 (Alternative Dispute Resolution). 
The Commission is concerned that because of the amount of consideration given to the courts and on formal dispute resolution, the ‘whole system’ approach is lost in the proposal. The Commission recommends that more emphasis is given to the importance of early information, advice and negotiation, and the utilisation of all forms of Alternative Dispute Resolution (ADR) to improve access to justice in Scotland.

Chapter 7: Alternative Dispute Resolution

Access to justice refers to the ability of people to seek and obtain a remedy through formal or informal institutions of justice, and in conformity with human rights standards.
 Improving access to justice, particularly for the most disadvantaged people in Scotland, should be one of the key priorities of any Government agenda for making justice work. 
The Commission believes that early information, advice and ADR processes can be a powerful tool to improve access to justice and can overcome some of the most serious personal and institutional obstacles that deter people from formal court procedures to access justice. Some of the personal obstacles are the cost of legal advice, administrative fees and other collateral costs. Institutional and structural obstacles would include the inadequate capacity and resources of courts and their location and physical accessibility as well as the narrow rules relating to legal standing. 

At European level, ADR methods are now part of the established policy of the European Union. Directive 2008/52/EC on certain aspects of mediation in civil and commercial matters highlights the importance of facilitating access to alternative dispute resolution and to promote the amicable settlement of disputes by encouraging the use of mediation and by ensuring a balanced relationship between mediation and judicial proceedings. The Directive applies to cross-border disputes in civil and commercial matters.
The Directive states that:

“Mediation can provide a cost-effective and quick extrajudicial resolution of disputes in civil and commercial matters through processes tailored to the needs of the parties. Agreements resulting from mediation are more likely to be complied with voluntarily and are more likely to preserve an amicable and sustainable relationship between the parties.” 
The Commission is concerned that the Bill does not extensively consider ADR methods, the relevance of early information, advice and negotiation. It is very important that the courts should be able to draw the parties’ attention to the possibility of mediation whenever this is appropriate. 
The Commission is of the view that Court rules relating to ADR should be introduced, but that ADR not be compellable at this point although that could be part of a future review. Court rules would encourage parties to seek to resolve their dispute by mediation or another form of ADR prior to raising a court action.
 The Commission also considers that design and change to ADR system should not be left to the sole discretion of the Scottish Civil Justice Council, but that a sufficient level of detail 
must be included in primary legislation.
A human rights based approach to ADR suggests that:

· ADR systems should be widely available, accessible to everyone, affordable and of good quality;
· ADR process must be flexible, simple and efficient; 
· Mediators must be independent, impartial and competent; 

· Confidentiality must be respected in line with Article 8 of the ECHR;
· Written agreements resulting from ADR must be enforceable;
· Limitation and prescription periods should be suspended in order encourage parties to use ADR.

· ADR process where fundamental rights are at stake cannot itself fall below the minimum standard of human rights law, including due process;
 
Other issues relating to the Draft Bill
In order to fully conform with human rights law and standards, particularly with a view to facilitating access to justice and the rights embodied in Article 6 of the ECHR, the Commission believes that much more consideration should be given to the following provisions of Government’s Draft Bill: 
Section 2 - Power to alter sheriffdoms, sheriff court districts and sheriff courts. 
The Commission considers that decisions to close courts and abolish sheriffdoms in Scotland should be subject to significant Parliamentary scrutiny (“super-affirmative” procedure) in order to ensure enhanced transparency and proper debate. In addition, the Commission recommends that any court closure should be preceded by a community consultation as well as a human rights impact assessment in order to determine the actual impact on court users and effectively protect access to justice for remote and vulnerable communities.

Section 14 - Honorary sheriffs 

In order to guarantee a fair hearing by an independent and impartial tribunal in terms of Article 6 of the EHRC, it is important to ensure that the process for appointment of honorary sheriffs is transparent and objective, and that candidates are suitably qualified for the role, particularly as they are capable of making decisions that impact people's rights. 
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� The explicit use of access to justice as a right can be found a few international human rights documents such as the EU Charter of Fundamental Rights and the 1998 Aarhus Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters and the UN Convention on the Rights of Persons with Disabilities.


2 The Commission agrees with the 2011 recommendation of the Civil Justice Advisory Group in “Ensuring Effective Access to appropriate and affordable dispute resolution: The final report of the Civil Justice Advisory Group” p. 49. Available at  � HYPERLINK "http://www.consumerfocus.org.uk/scotland/files/2011/01/Civil-Justice-Advisory-Group-Full-Report.pdf" �http://www.consumerfocus.org.uk/scotland/files/2011/01/Civil-Justice-Advisory-Group-Full-Report.pdf� 





� See for example. Cross-Border Mediation (Scotland) Regulations 2011


� See X v. Federal Republic of Germany App No. 1197/67,


� For a further discussion see SHRC response to Scottish Court Service, Consultation on Proposals for a Court Structure for the Future. December 2012 available at http://www.scottishhumanrights.com/publications/consultationresponses/article/Dec2012CourtFuture





