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The Scottish Human Rights Commission is a statutory body created by the Scottish Commission for Human Rights Act 2006. The Commission is a national human rights institution (NHRI) and is accredited with ‘A’ status by the International Co-ordinating Committee of NHRIs at the United Nations. The Commission is the Chair of the European Network of NHRIs. The Commission has general functions, including promoting human rights in Scotland, in particular to encourage best practice; monitoring of law, policies and practice; conducting inquiries into the policies and practices of Scottish public authorities; intervening in civil proceedings and providing guidance, information and education.

INTRODUCTION

The Scottish Human Rights Commission (the Commission) welcomes the opportunity to comment on of the Draft Guidance on the Conduct of Relationships, Sexual Health and Parenthood Education in Scottish Schools (the Draft Guidance). Under the Scottish Commission for Human Rights Act 2006 the Commission has a duty to avoid duplication. Following discussion with Scotland’s Commissioner for Children and Young People the Commission limits its comments in the present submission to the question of the relationship between the child’s right to effective sexual health education and the parent’s right to ensure education in accordance with their religious or philosophical convictions.
RECOMMENDATION
The provision of effective sexual health education is an essential element of realising the right to education and the right to the highest attainable standard of health. 
Monitoring and accountability in delivering high quality sexual health and relationship education should be strengthened and the Draft Guidance should be revised in order that it is clearly and explicitly framed in a manner consistent with a contemporary understanding of human rights. 
In particular the Draft Guidance should emphasise the child’s fundamental right to effective sexual and reproductive health education and that the parent’s right to ensure education according to their religious and philosophical convictions should be understood in the context of parental responsibilities to uphold that right of the child. 
The Guidance should ensure appropriate emphasis to the best interests of the child as a primary consideration, the evolving capacities of the child and the child’s right to participate in decisions with their views given due weight. Where a real or perceived conflict between the rights of the child and the rights of parents in this area arises, it is these general principles of the UN CRC should provide the guiding framework for decisions. The Guidance should recognise, as the European Court of Human Rights has, that the parental right to ensure education in accordance with their religious and philosophical convictions is derived from
 the fundamental right to an effective education of the child. It is the child’s right to effective education that is paramount.
LEGAL FRAMEWORK
· European Convention of Human Rights (ECHR)
· Council of Europe Committee of Ministers Recommendation No. R (88)7 (COE Recommendation (88)7)
· UN Convention on the Rights of the Child (UN CRC)

· International Covenant on Economic, Social and Cultural Rights (ICESCR)

· Scotland Act 1998

· Human Rights Act 1998

The UN CRC has been legally binding on the UK since 1991. Article 28 of the UN CRC guarantees the right of every child to education. Article 24 upholds the right to health, including a duty on States Parties to “ensure that all segments of society, in particular parents and children, are informed, have access to education and are supported in the use of basic knowledge of children’s health…” As the UN Committee on the Rights of the Child has clarified, children and young people have the right to effective sexual and reproductive health education in a manner appropriate to their age and stage of development:

“Sexual and reproductive health education should include self-awareness and knowledge about the body, including anatomical, physiological and emotional aspects, and should be accessible to all children, girls and boys. It should include content related to sexual health and well-being, such as information about body changes and maturation processes, and designed in a manner through which children are able to gain knowledge regarding reproductive health and the prevention of gender-based violence, and adopt responsible sexual behaviour.”

And further, that:

“Information about children’s health should be provided to all parents individually or in groups, the extended family and other caregivers through different methods, including health clinics, parenting classes, public information leaflets, professional bodies, community organizations and the media…States should adopt evidence-based interventions to support good parenting, including parenting skills education”.

These provisions are underpinned by the general principles of the UN CRC, in particular: the duty to ensure that the best interest of the child is a primary consideration in all actions concerning children (Article 3); the rights and responsibilities of parents, and where appropriate extended family or legal guardians to provide appropriate direction and guidance “in a manner consistent with the evolving capacities of the child” (Article 5); and the right of the child to participate in decisions affecting them with their views given due weight (Article 12). 

The ECHR has been legally binding on the UK since 1953 and is incorporated into the law of Scotland via the Human Rights Act 1998 and the Scotland Act 1998. Article 2 of Protocol 1 of the ECHR provides that no one shall be denied the right to education. This right is exercised by the child, or student.
 Article 2 of Protocol 1 also includes a duty on the State to respect the right of parents to ensure education according to their “religious and philosophical convictions” (to be understood as akin to a well formulated and genuinely held religious belief, rather than an opinion or idea).
 It is important to note that the European Court of Human Rights has held that where the convictions of the parents conflict with the child’s right to an effective education, the child’s right will prevail.
 The right of the parents to respect for their religious or philosophical conviction is subsidiary to the child’s fundamental right to education.
 The Court has for example found that compulsory sex education does not violate Article 2 of Protocol 1 where there are opportunities for alternative forms of education.

The UK is one of the few members of the European Union not to be a party
  to the Revised European Social Charter of 1996. Nevertheless the Revised Charter does include an important guidance on good practice in human rights.
 It includes a duty to “to provide advisory and educational facilities for the promotion of health and the encouragement of individual responsibility in matters of health”.
 The Committee which oversees the Charter clarified its understanding of sexual and reproductive health education as:
“a process aimed at developing the capacity of children and young people to understand their sexuality in its biological, psychological, socio-cultural and reproductive dimensions which will enable them to make responsible decisions with regard to sexual and reproductive health behaviour.”

The Committee went on to spell out what it considers to be States duties in relation to this right. These include:

· that adequate sexual and reproductive health education should form part of the ordinary school curriculum.

APPLICATION TO THE DRAFT GUIDANCE

Scotland has taken important steps in the development of school-based RSHP education. In the last decade this has included the development of the National Healthy Respect Demonstration Project and the introduction of the SHARE programme in schools.  However, evidence presented to the Scottish Parliament’s Health and Sport Committee inquiry into teenage pregnancy in June 2013 described relationship and sex education in schools as “patchy”, “inconsistent” and “mixed”.
 NHS Health Scotland for example was “particularly critical”, arguing that there was no requirement to deliver more than the “bare minimum”, nor for additional teacher training, despite the wealth of evidence of the benefits of comprehensive sexual health and relationship education.
 Similarly the Scottish Sexual Health Lead Clinicians Group raised concerns that there was “no monitoring or accountability” with schools “free to determine content”.
 The Minister for Public Health acknowledged that there were “mixed reports” about RSHP education in practice.
 In this context the Commission is unconvinced that the approach in the draft guidance to “encourage” schools to provide comprehensive RSHP education is sufficient to fulfil the duty of the State to realise the right of every child to such education.

The Draft Guidance should be amended to include an explicit recognition of the child’s right to effective sexual and reproductive health education at the outset. The current formulation does not reflect the fact that the appropriate relationship between the rights of the child and the rights and responsibilities of parents. Introducing a section near the beginning of the Guidance which reflects the child’s right to effective sexual and reproductive health education, would better reflect the overarching duty under the UN CRC to ensure that the best interests of the child are a primary consideration and the interpretation of the right to education in the ECHR, that the parental right to ensure education according to their religious and philosophical convictions is subsidiary to the child’s right to education.
The sole reference in the Guidance to the rights of the child is in relation to the right to education, in the context of the withdrawal of a child from RSHP education (in paragraph 16). Paragraphs 15-17 of the Draft Guidance do not adequately reflect the principles of the best interests of the child, the child’s right to take part in decisions, and the evolving capacities of the child. Framing parental rights and responsibilities in the context of Articles 3, 5 and 12 of the UN CRC will be crucial to ensuring that the best interests and rights of the child are given due weight. It would also better reflect the case law interpretation of the ECHR. 
Including these principles, and explaining them, will for example be crucial to assisting schools to address the situation where a child’s wishes to receive such education conflict with a parent or carer’s wish to withdraw them.
  
The current formulation in the Draft Guidance also does not provide any assistance to schools on how to reflect the evolving capacity of the child, referring throughout to “child or young person”, which would ordinarily refer to a child over the school leaving age, i.e. 16.
 This should be addressed to ensure the Guidance reflects Articles 5 and 12 of the UN CRC.
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