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The Scottish Human Rights Commission is a statutory body created by the Scottish Commission for Human Rights Act 2006. The Commission is a national human rights institution (NHRI) and is accredited with ‘A’ status by the International Co-ordinating Committee of NHRIs at the United Nations. The Commission is the Chair of the European Network of NHRIs. The Commission has general functions, including promoting human rights in Scotland, in particular to encourage best practice; monitoring of law, policies and practice; conducting inquiries into the policies and practices of Scottish public authorities; intervening in civil proceedings and providing guidance, information and education.

Introduction
The Scottish Human Rights Commission (the Commission) welcomes the opportunity to comment on of the Scottish Government consultation on the draft proposals for a Mental Health (Scotland) Bill. This response outlines the relevant human rights law and standards and  suggest specific recommendations and comments to the consultations questions, where appropriate. 
The Commission notes that some of the recommendations of the McManus review are considered by the Draft Proposals, but there is no clear justification as to why some have been excluded.
 The final part of this submission offers some recommendations on other issues that the Scottish Government should consider when the Bill is introduced into the Scottish Parliament.

Human Rights Framework - Relevant law
· Human Rights Act 1998 which brings into domestic law the majority of rights in the European Convention on Human Rights and Fundamental Freedoms (ECHR) and includes a series of measures which seek to make those rights effective.

· ECHR rights applicable to mental health care and treatment include Article 2 (right to life), Article 5 (right to liberty), Article 6 (right to a fair trial), Article 8 (right to respect for private and family life), Article 3 (freedom from torture and inhuman or degrading treatment or punishment), and Article 14 (non-discrimination in the realisation of rights). 
· Scotland Act 1998 which requires that all legislation of the Scottish Parliament must be compatible with ECHR rights.
 It also requires that Scottish Ministers must observe and implement the UK’s other international obligations, which includes obligations under international human rights treaties the UK has ratified.
 There are several international human rights treaties that have application to mental health and mental disorder.
 This submission focusses on the UN Convention on the Rights of Persons with Disabilities (CRPD).  Several Articles in the CRPD correspond with those ECHR rights that are particularly relevant to the Draft Proposals. Among the Articles of the CRPD which are of most relevance are: Article 5 (equality and non-discrimination), Article 12 (equal treatment before the law), Article 14 (the right to liberty), Article 15 (freedom from torture or cruel, inhuman or degrading treatment or punishment), Article 17 (protecting personal integrity), Article 19 (independent and community living), Article 22 (respect for privacy) and Article 23 (respect for home and family). 
Consultation questions:

Question 1:  Do you have any comments on the proposed amendments to the Advance Statement provisions?

Human Rights Standards 
European Court of Human Rights (the Court) jurisprudence has recognized that autonomy and decision making are an integral part of the right to respect for private and family life as protected by Article 8 of the ECHR.
 There has been found to exist a positive obligation on the State to protect individuals from interference with their legal capacity from others;
 and to take reasonable steps to uncover previously stated wishes.
 The Court has also considered that Council of Europe Recommendation No R (99) 4 “Principles concerning the legal protection of incapable adults”, “may define a common European standard in this area”.
 Principle 9 of which includes:
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Incapacity – or significantly impaired decision-making ability resulting from mental disorder as required by the 2003 Act
 - should not lead to a complete disregard for autonomy
 even in involuntary treatment situations where patients must be involved in all aspects of their care and treatment insofar as it is possible.
 
The Court has held that a restriction of a person’s legal capacity amounts to an interference with that right which must have a legal basis, pursue a legitimate aim, and be a proportionate means of achieving that aim.
 This accordingly permits non-consensual treatment but only where national law provides for such intervention, the intervention is in pursuit of a legitimate aim, appropriate safeguards exist and, where there is a degree of discretion in its implementation, the scope of such discretion is defined.
 That being said, although the Court also accepts that medical intervention affecting a person’s moral or physical integrity will not necessarily violate Article 8
 it does not have to amount to inhuman or degrading treatment before Article 8 is violated.
 
In addition, it appears that the unqualified right to respect for physical and mental integrity in Article 17 CRPD was intended to apply in situations of involuntary detention and treatment.
  This may arguably strengthen the Article 8(1) ECHR right and thereby provide an additional constraint on unwarranted and excessive treatment
 that may otherwise be justified under Article 8(2).

The recent radical interpretation of Article 12(4) CRPD by several human rights experts
 advocates that legal capacity cannot be denied on the basis of disability (as this would constitute discrimination), that decision-making be supported not substituted (and the removal, therefore, of guardianship) and the abolition of laws providing for the compulsory treatment of mental disorder. A recent consultation has been held by the UN Committee on the Rights of Persons with Disabilities on its draft General comment to this effect.
 The Commission, together with other members of the UK’s Independent Mechanism under the UN CRPD, has raised concerns at the apparent dissonance between the draft General Comment and ECHR jurisprudence.
 Whatever the outcome it is clear that the requirement for genuine and demonstrable respect for the autonomy of all individuals with mental disorder, whether or not they are subject to compulsion, will be paramount. Indeed, this view is already supported by the UN Committee on Economic, Social and Cultural Rights that has advocated that coercive treatment is used for the treatment of mental illness “only on an exceptional basis”.
 The UN Principles for the Protection of Persons with Mental Illness similarly warn against inappropriate, disproportionate and degrading treatments.
  

The Court has recognised the heightened vulnerability of patients in psychiatric institutions
 pointing out that whilst treatment without consent, if therapeutically necessary, may per se be legitimate in the case of incapacitated persons it must not exceed the “minimum level of severity” as prohibited by Article 3 of the ECHR.
 Whether or not a treatment reaches the minimum level of severity threshold necessary to engage Article 3 depends on the circumstances of each case. It will not include the suffering and humiliation which inevitably forms part of legitimate non-consensual treatment.
 However, treatment that is premeditated, applied for a long period of time, humiliates or debases, shows a lack of respect for human dignity, arouses feelings of fear, anguish or inferiority may do so.
 Unlawful deprivation of liberty and/or restriction or denial of patient autonomy may also contribute to a finding of inhuman or degrading treatment.
 Excessive or unwarranted medication may also potentially violate articles 3 (and 8).

Comments on Draft Proposals
Psychiatric advance statements are an important expression of individual autonomy and their importance, even in compulsory treatment situations, is undeniable and viewed in light of the above human rights comments. Even in compulsory treatment situations a patient’s autonomy must be respected insofar as it is possible. 
Advance statements also provide an indication of whether a patient would consent to a particular measure which is integral in assessing whether a deprivation of liberty engaging Article 5 of the ECHR has occurred or they have been subject to inhuman or degrading treatment (Article 3 ECHR).
  Moreover, they are an important element of supported decision making which is reinforced by the UN Committee on the Rights of Persons with Disabilities.
The proposed amendments are therefore to be welcomed. However, notwithstanding their importance, relatively few advance statements are actually made. This is often owing to a lack of awareness or patient belief that they are ineffective.

Recommendation: The Commission recommends that consideration be given, in addition to general information and awareness-raising, to a statutory duty on appropriate medical staff to discuss the making of an advance statement and explain their effectiveness as part of their after-care plan.  
Question 2:  Do you have any comments on the proposed amendments to the Named Person provisions?
As with psychiatric advance statements, a patient’s nominating of a named person is an expression of individual autonomy and fits well within a supported decision-making model. However, there remain some areas of concern:

1. The retention of the existing ability of the Tribunal to appoint a named person where one has not been appointed

A named person may assist in creating a better picture of the patient’s preferences and circumstances which will help to tailor their care and treatment plan. However, in these particular circumstances the named person is not being appointed with the patient’s consent and this is a restriction of their right to autonomy (Article 8(1) ECHR) which would be difficult to justify under Article 8(2).

2. The opt-out

The McManus Review recommended that “A service user should have a named person only if he or she has appointed one… The form appointing the named person should require the written consent of the named person.”
 The draft Bill makes provision for a person to “make a written and witnesses declaration that they do not wish to have a named person appointed.” The Commission believes that this opt-out, into an opt-in would more appropriately reflect the principle of autonomy and the recommendations in the McManus Review.

3. The proposed removal of the current automatic right of a named person to be involved in Tribunal proceedings and requirement that leave must be applied for to do so
The Draft proposals appear to be stating that secondary legislation, the Tribunal Rules, will subsequently provide greater insight into how the Tribunal will exercise its discretion when such applications are made.
 However, refusal to permit a named person to automatically be included in proceedings to represent the patient’s interest, where that person has been nominated by the patient, is contrary to the exercise of the patient’s right to autonomy. It removes an important additional patient safeguard which, again, is difficult to justify under Article 8(2). It also appears to contradict a recommendation of the McManus Review that “Named persons should continue to have all powers currently exercised by them. In addition, they should receive notification from the police if the service user for whom they are a named person is taken to a place of safety.”
Recommendation: The Commission recommends that the Draft Bill should be amended to ensure that the appointment of a named person upholds the autonomy of the service user and that the named person should continue to have the full range of rights which they have at present.   
Question 3:  Do you have any comments on the proposed amendments to the medical examination and compulsory treatment order provisions?

Human Rights Standards 

Given that compulsory treatment measures, such as CTOs, often involve significant restrictions of an individual’s autonomy and of their liberty it is essential that appropriate safeguards exist, particularly in relation to respect for autonomy. 
Article 5 (right to liberty and security)
For any deprivation of liberty to be lawful:

1. It must have a legal basis and be “in accordance with a procedure prescribed by law” (Article 5(1)). 
2. Where compulsory psychiatric treatment is concerned the individual must suffer from “unsound mind” (Article 5(1)(e)) which has been “reliably shown” by “objective medical experts”.
 
3. Any measures adopted must be a proportionate. The mental disorder must thus (a) be of a nature to justify detention (in other words, treatment is necessary to alleviate the condition and/or the person needs control and supervision to prevent them causing harm to themselves or to others
); and (b) persist throughout the period of detention.
 
4. Detention must be in an appropriate place so that the individual can receive the treatment they require.
 Indeed, detention in a place that is inappropriate to the needs of an individual with mental disorder may even engage and violate Article 3 ECHR.
 
5. All of this accords with the least restrictive treatment principle.

6. Certain procedural safeguards must be present such as (a) the ability to challenge the deprivation of liberty through the courts;
 (b) regular reviews of the detention where the detention is lengthy or indefinite;
 and (c) timely release of a person where their detention is found to be unlawful.
  

It should also be remembered that whilst deprivation of liberty engaging Article 5 clearly includes detention in a prison or psychiatric institution, other restrictive measures may also amount to a deprivation of liberty, including restrictive regimes and measures employed in residential care homes, in community and domestic settings or through over-medication.
 

Comments on Draft Proposals

The 2003 Act  currently provides for two medical reports to accompany an application to the Tribunal for a Compulsory Treatment Order. An approved medical practitioner must provide one report and another medical practitioner the other. The second practitioner may be the patient’s GP. A medical health officer’s (MHO) report is also required. The proposed amendments provide for only one report, from the approved medical practitioner, to accompany the application. However, the patient or the Mental Health Tribunal may request that a second independent report is obtained. 
The consultation paper justifies the single medical report on the basis of concern about the involvement of GPs, a perceived lack of independence between the two reports and of conflicts of interest.
 However, the McManus Report
 indicated widespread support for the involvement of primary care in long term compulsory treatment
 and little support for CTOs being accompanied by a single medical report. It also clearly recommended that “An application for a compulsory treatment order should continue to be accompanied by two medical reports.”

It should be noted that although the consultation paper does not mention resourcing issues as justification for this amendment, the McManus Report did state that a lack of availability of GPs should not be justification for preventing them from providing such report.
  
The Commission recommends, given the implications for a person who is subject to a CTO application, and in light of the Article 5 ECHR requirements outlined above, that the additional safeguard of a second medical report is retained. 
Question 4:  Do you have any comments on the proposed amendments to the suspension of detention provisions?

The amendment accords with the least restrictive treatment alternative. However, the fact that detention has been indefinitely suspended may in practice tempt responsible medical officers to leave the original order in place as a precautionary measure when it is no longer required or appropriate. This could therefore result in indefinite restrictions being placed on the patient without review or revocation taking place. Therefore where the measure authorising detention is suspended, an additional review ought to be instituted after a certain period. 
The patient can, of course, seek revocation but would have to be proactive in this respect which is contrary to the procedural requirements of Article 5(4) of the ECHR

The Commission recommends that the legislation provides for regular and periodic reviews of the provisions of the order following suspension.     
 
Question 5:

The Commission has no comment to make at this time.
Question 6:  Do you have any comments on the proposed changes to the emergency, short-term and temporary steps provisions?
Human Rights Standards 

Emergency detention may be required on occasion but must be used sparingly and as a last resort when no other alternatives that offer greater safeguards are reasonably available.
 This is due to the fact that there is no ability for the individual to challenge such detention under the 2003 Act. As already mentioned in this response, Article 5(4) of the ECHR requires that a detained person has access to a court to challenge their detention. 
A patient can, of course, seek revocation a patient can seek revocation of a short term detention certificate (s50 2003 Act).
Comments on Draft Proposals

In relation of data disclosure, the sharing of personal medical and other data falls within the ambit of the right to privacy in Article 8(1) ECHR.
 Any interference with this right must be justified under Article 8(2).
 At the same time, however, an individual’s Article 8(1) right allows them to choose who they share information with unless this can, again, be justified under Article 8(2). In terms of the proposed amendment, any wishes of the individual that one of the specified persons or the Mental Welfare Commission is informed of their detention must be respected unless it can be justified in terms of Article 8(2). 
The Commission recommends that the legislation provide for notification of detention to one of the specified persons or the Mental Welfare Commission where the detained individual so requests.

Question 7: Do you have any comments on the proposed changes to the suspension of certain powers etc. provisions?

The Commission reiterates its response and recommendation to question 6. 

Question 8: Do you have any comments on the proposed amendments to the removal and detention of patients provisions?
MHO notification is welcome given that it provides an additional potential safeguard for the individual affected at a time when their rights to autonomy and liberty are likely to be restricted. The intention to extend the maximum period for a nurse’s holding power from two to three hours is not accompanied by any justification. Given the implications this has for a patient in terms of ECHR rights i.e. their liberty and autonomy, and the inability of a patient to challenge this, any proposal of this nature should be specifically explained and justified before it can be deemed acceptable. 
Question 9: Do you have any comments on the proposed amendments to the timescales for referrals and disposals provisions?

Whilst the Tribunal will be well aware of its obligations under Articles 5(4) and 6 of the ECHR, given the significance of the matters to be considered here, the requirement on the Tribunal should be imperative. 
Question 10:
The Commission has no comment to make at this time.

Question 11: 
The Commission has no comment to make at this time.

Question 12: Do you have any comments on any of the proposed amendments

relating to the “making and effect of orders” provisions?

The extension from seven to 21 days is considerable. The Commission considers that any extension of times or variations of the present conditions needs to be justified, taking into account Articles 5(4) and 6(1) of the ECHR.
Question 13:

The Commission has no comment to make at this time.
Question 14: Do you agree with the proposed approach for the notification

element of this VNS? If not, please explain why not and please outline what

your preferred approach would be. (See below)
Question 15: Do you agree that victims should be prevented from making

representations under the existing mental health legislative provisions once

they have the right to do so under the proposed Victim Notification Scheme?

Please provide reasons for your answer. (See below)
Question 16: Do you agree with the proposed approach for the representation

element of a Victim Notification Scheme relating to Mentally Disordered Offenders? If not, please explain why not and please outline what your

preferred approach would be.

Whilst the extension of the victim notification and representation arrangements are reasonable, the right to receive information and make representations relating to offenders subject to compulsion orders (proposed section 16A of the Criminal Justice (Scotland) Act 2003) must be given careful consideration. 
Human rights principles allow for “the views and concerns of victims to be presented and considered at appropriate stages of the proceedings where their personal interests are  affected, without prejudice to the accused and consistent with the relevant national criminal justice system.”
 However, any move to amend the current practice to allow representations to be made by victims should also allow for proper opportunity for those representations to be challenged by the offender in order to avoid the potential for non-compliance with the ECHR. There are a number of issues to be considered beyond ‘the requirement to have regard to victims representation’ such as will all victims be able to make representations? Will this extend to relatives, carers, friends? What is the specific nature of these representations? What weight is given to this type of evidence and its relevance? Similarly, consideration needs to be given to data protection, confidentiality and privacy rights as a consequence of disclosure of sensitive information. 
In addition, offenders subject to compulsion order have often committed only minor offences. To allow the proposed notification in such cases may be an unnecessary and disproportionate limitation of their right to private and family life (Article 8 of the ECHR).     

Question 17:
The Commission has no comment to make at this time.
Question 18: Please tell us about any potential costs or savings that may occur as a result of the proposals for the Bill, and any increase or reduction in

the burden of regulation for any sector. Please be as specific as possible.

The Commission is conscious of the need to ensure efficient use of available public resources. Indeed human rights require this. However resource considerations must not result in legislation compromising human rights. 
Additional Matters 
The introduction of the Bill into the Scottish Parliament also provides the opportunity to attend to the following additional matters:
1. s268, 2003 Act – detention in conditions of excessive security in non-state hospitals

Following the 2012 Supreme Court ruling in RM v The Scottish Ministers
 the Scottish Government, via consultation, sought views on appeals against excessive security for psychiatric patients in non-state hospitals.
 An analysis of the responses was published in December 2013.
 For an individual to be detained in conditions of excessive security engages Article 8 of the ECHR and, potentially, even Article 3 (with corresponding Articles 17, 22 and 15 CRPD). This matter should be attended to as soon as possible and the necessary Regulations issued or legislative changes made to ensure that this right can be effectively exercised.

2. The use of covert medication and restraint
At present, there is little reference to the use of force, restraint or covert medication in the 2003 Act’s Code of Practice. The manner in which any non-consensual treatment is administered must be considered with the Act’s underlying principles and human rights standards firmly in mind. However, notwithstanding this, given the potential for Articles 2, 3, 5 and 8 of the ECHR to be engaged in such situations, and taking in account the aforementioned comments on Article 12 CRPD, clearer direction and guidance is required in the legislation itself and its supporting Code of Practice.     

3. Deaths of psychiatric patients 

The state has an operational duty, under Article 2 of the ECHR, to protect the right to life for detained psychiatric patients
 and this may also extend to non-detained psychiatric patients.
 Moreover, Article 2 requires an effective national legal framework that will provide for an independent and impartial investigation into the deaths of individuals in custody
and following hospital care and treatment.
 The European Court of Human Rights appears to permit a degree of domestic discretion as to the manner and form of such investigations provided they fulfil certain criteria identified in its developing jurisprudence relating to this issue.
 However, it is questionable whether the investigative framework in Scotland is fully compliant with Article 2.
  This was partially explored in the 2009 Report of Findings of Review of Fatal Accident Inquiry Legislation
 which recommended a mandatory fatal accident inquiry into the death of anyone who is compulsorily detained by a public authority at the time of death.
 The Mental Welfare Commission recently published a monitoring report on deaths in detention in which also suggested that further consideration be given to the 2009 recommendations.
 This should be undertaken now in order to give full effect to the requirements of Article 2.  

4. Incompatibility between s242 of the 2003 Act and the Adults with Incapacity (Scotland) Act 2000

A full consideration of any areas of incompatibility between the two Acts may be more productive following the anticipated amendment of the 2000 Act in light of the forthcoming Scottish Law Commission report on adults with incapacity and deprivation of liberty. However, at this stage, the opportunity should be taken to amend s242 of the 2003 Act in order to provide clarity. This raises issues under Article 8 ECHR and Article 12 CRPD
 and the role of substituted decision makers in compulsory treatment situations.

Essentially, s.50 of the 2000 Act permits substituted decision-makers to consent to medical treatment on behalf of an adult with incapacity. However, where such an adult falls to be treated for mental disorder under the 2003 Acts, s242, which relates to treatment for mental disorder other than that requiring special safeguards, it is unclear as to whether such consent is permitted. 

5. Independent advocacy
The McManus Review Report reaffirmed the importance of independent advocacy for persons with mental health issues and noted the inadequacy of its provision across Scotland.
 It made several recommendations to reinforce the right to independent advocacy in s259 of the 2003 Act, particularly in terms of adequacy of provision of such advocacy by local authorities and health boards.
 

Independent advocacy is integral to the enjoyment of human rights, particularly in terms of promoting autonomy and supported decision-making (see earlier comments). It is therefore disappointing that no provision is made in the Draft Bill to strengthen the duty to provide for such advocacy so that the right to independent advocacy can be fully realised by those who are entitled to it under the 2003 Act. It is therefore recommended that the final draft Bill addresses this. 
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