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Proposed amendment to Health and Social Care Bill

	After Clause 147
Insert the following new Clause —
“Human Rights Act 1998: provision of certain personal care and health care services to be public function
(1) A person who is commissioned to provide —

(a) personal care to an individual living in their own home, or

(b) a health care service 

shall be taken to be exercising a function of a public nature in providing such a service.
(2) In subsection (1)(a) “personal care” 
in relation to England has the same meaning as in Paragraph 2 of the Health and Social Care Act  2008 (Regulated Activities) Regulations 2010.

in relation to Scotland has the same meaning as ‘personal care and personal support’ as defined in section 2(28) of the Regulation of Care (Scotland) Act 2001 and section 1(1)(c) and  schedule 1 to the Community Care and Health (Scotland) Act 2001.
(3) In subsection (1)(a) and (b) “functions of a public nature” has the same meaning as in section 6(3) of the Human Rights Act 1998 (acts of public authorities).”



Explanation
This amendment is designed to ensure clarity on the application of the Human Rights Act to home care services commissioned from private and third sector organisations. It clarifies that providing these services is a 'public function' within the meaning of Section 6(3)(b) of the Human Rights Act, so bringing home care in line with residential care.  
Similarly, the amendment would confirm that healthcare services commissioned from private and third sector organisations fall within the scope of the Human Rights Act.
The amendment would also give legal certainty to the extent of the public sector equality duty in its application to health and social care services, because the definition of 'public function' under the Human Rights Act also determines the definition of ‘public function’ under S150(5) Equality Act 2010 for the purposes of the public sector general equality duty. 


This amendment is supported by Age UK, the British Institute for Human Rights, Disability Rights UK, the Equality and Diversity Forum, JUSTICE, Liberty and Mencap.  It is also supported by the Scottish Human Rights Commission and the Northern Ireland Human Rights Commission. 
The Equality and Human Rights Commission’s analysis

The Commission’s analysis recommends support for this amendment to clarify beyond doubt that a person commissioned to provide home based care or healthcare is performing public functions within the meaning of the Human Rights Act 1998 (S6(3)(b)) and the Equality Act 2010 (s150(5)) when providing such services.
Home care services

In 2008, Parliament introduced an amendment to the Health and Social Care Bill 2008 (now Act) to overturn previous case law and ensure that private and third sector care homes, when providing care that is publicly commissioned, were defined as carrying out a public function and therefore within the scope of the Human Rights Act. This received cross party support, with all parties agreeing with the Joint Committee on Human Rights and others that the Act should extend to the provision of residential care when delivered under contract to public authorities. However this amendment made no reference to social care provided in people’s homes.
There are now almost 500,000 older people receiving essential care in their own home commissioned by their local authority in England.  84 per cent of these people most probably lack the protection of the Human Rights Act because their care is provided by private or third sector organisations.
  The strong likelihood that private and third sector providers have no human rights obligations creates a gap in human rights protection for a substantial proportion of vulnerable older people, denying them direct legal redress against human rights abuses in the provision of their care.  Similarly, younger disabled adults receiving home care are unlikely to have human rights protection.

During debate on the bill at the Lords committee stage and in a subsequent letter to peers
, the Minister, Lord Howe, raised no objections to the Human Rights Act applying to home care provided by private and third sector organisations. Indeed, Lord Howe’s letter maintains that publicly commissioned home care is already covered by the Act.  The Commission disagrees with this legal analysis; but notes the support for the effect of the amendment that is implied. 
Healthcare services

A similar problem is likely to arise in relation to healthcare, because the current Health and Social Care Bill will mean more independent providers being commissioned to provide NHS services.  In correspondence with the Joint Committee on Human Rights, the government raised no policy objections to the Human Rights Act extending to outsourced NHS services
.  The government suggests that providing outsourced NHS services already qualifies as a ‘public function’ under the Human Rights Act, so there is no need for the law to be clarified.  Having closely examined the relevant legislation and case law, the Commission’s legal analysis does not support this position.  
It is reasonable to suggest that the bill should place beyond doubt that private and third sector providers of healthcare services fall within the scope of the Human Rights Act and the public sector equality duty, putting them on a similar footing to providers of residential social care.  
Public sector equality duty

The public sector equality duty applies to public bodies that are listed in schedule 19 to the Equality Act 2010 and also extends to other organisations that exercise public functions.  ‘Public function’ here is given the same meaning as it has in the Human Rights Act (Equality Act 2010, section 150(5)).  

Therefore, as well as clarifying the scope of the Human Rights Act, the proposed amendment to the bill would provide legal certainty that the public sector general equality duty applies to organisations providing home care or healthcare services commissioned by public bodies. However, these organisations would not be subject to the specific equality duties, which only apply to listed public authorities
.

Clarifying the extent of the public sector general equality duty will help the Department of Health achieve its vision of fully mainstreaming diversity, equality and human rights into its core business as an employer, policy maker and system leader
.  
Clarification will also help ensure that all organisations within the health and social care system benefit from the desired outcomes of the equality duty, as a tool to support better decision making; increase transparency; and improve health outcomes for the whole population.  This would also support the new duty in the bill to reduce health inequalities.    

Supporting evidence

Intended definition of ‘public function’ in Human Rights Act

In presenting the Human Rights Act to Parliament in 1998, the then government made clear their intention that that responsibility under the HRA would generally follow the outsourcing of state functions: 
‘The provision [Section 6(3)(b) Human Rights Act] is there to include bodies which are not manifestly public authorities, but some of whose functions only are of a public nature. It is relevant to cases where the courts are not sure whether they are looking at a public authority in the full-blooded Clause 6(1) sense with regard to those bodies that fall into the grey area between public and private. The bill reflects the decision to include as ‘public authorities’ bodies which have some public functions and some private functions’.


YL v Birmingham City Council

Despite the intention behind the HRA, in the case of YL v Birmingham City Council the House of Lords held that a private company providing residential care under contract with a local authority was not carrying out a public function for the purposes of the Human Rights Act s6(3)(b).  This was based partly on the argument that there was just a contractual relationship between the parties.  

This human rights loophole was closed by Section 145 of the Health and Social Care Act 2008, but only for residential care services.  The YL case did not directly address the status of health services or home care services contracted out by the NHS or local authorities.  However, the statutory framework for home care and for residential care is very similar. The Commission has obtained a legal opinion from Senior Counsel which concludes that the Law Lords’ reasoning in the YL case applies equally to outsourced home care services.  Although the outcome of any court case testing this point cannot be predicted with certainty, the opinion underlines the need for the law to be clarified. (Relevant extracts from this opinion are available on request.) 
With respect to healthcare, Lord Mance’s speech in the YL judgment expressly left open the Human Rights Act position of those operating in different areas of health and education services
 while Lord Neuberger suggested that private hospitals fall outside the scope of the Act
. The present bill’s explanatory notes attempt to give reassurance that contracted-out healthcare services are covered by the Human Rights Act, but these notes do not have the force of law. Moreover, the Commission does not agree that current case law supports the government's view.  Similar doubts were raised by the Joint Committee on Human Rights in 2009
.  We believe that this matter is too important to remain ambiguous. 
Ending the risk of abuse and improving service delivery
The prevalence of human rights abuses in healthcare settings in England and Wales has been clearly illustrated by reports from the Health Service Ombudsman, documenting ten investigations into the NHS care of older people
, and the Care Quality Commission's review of dignity and nutrition in NHS hospitals
.  
More recently, the Equality and Human Rights Commission’s report ‘Close to home: An inquiry into older people and human rights in home care’
, found some serious evidence of human rights abuses of older people receiving care in their own homes – such as physical and financial abuse, disregard for privacy and dignity, and failing to support people with eating and drinking. It also noted the prevailing legal view that those individuals whose home care was paid for by the state, but provided by the voluntary or private sector, were not protected by the Human Rights Act.  
This means the majority of home care users do not have the direct protection of the Human Rights Act: 84 per cent of publicly funded care in England is now delivered by the private and voluntary sectors, compared with less than 5% in 1993.  So in the event that their human rights are violated, these recipients of care have no direct legal redress against their care providers. The fact that private and third sector providers operate outside the scope of the Human Rights Act also undermines the pioneering work of the Department of Health in promoting its 'Dignity in Care' campaign.

Following publication of the Commission’s ‘Close to home’ report
, the UK Home Care Association (who represent home care providers) signalled their intention to work with the Commission to promote the human rights of older people using home care.  The Commission’s inquiry heard from some provider organisations currently delivering services using a human rights approach.  In Scotland, the Scottish Human Rights Commission has been working in partnership with care service providers to implement a human rights based approach through a programme of training and capacity building
. Independent evaluation research has strongly demonstrated the value of human rights in improving standards and delivering person centred care
. This amendment will ground this approach in legislation and help drive up standards in the sector as a whole.
Ensuring equal human rights protection in Scotland and Wales 

In Scotland and Wales, health and social care policy is devolved and the majority of the provisions in this bill only apply to England.  However, the Human Rights Act has effect throughout the UK and it is important that any clarification of its scope applies to all four nations.
 
The amendment above is designed to establish the principle of guaranteeing human rights protection to all users of publicly funded health and social care services.  As currently drafted, the amendment contains definitions of personal care that are relevant to England and Scotland. We recognise that further drafting work may be required to ensure the provision is effective in Wales and Northern Ireland.   
Furthermore, in Scotland and Wales, Legislative Consent Motions should be passed by the Scottish Parliament and the Welsh Assembly.  This is a mechanism for giving consent to the Westminster Parliament to pass legislation that impacts on a devolved matter over which the Scottish Parliament or Welsh Assembly normally has legislative authority.
  

Conclusion

There is compelling evidence of the extent of human rights breaches in health and social care settings. This underlines the need for complete consistency and clarity in the application of the Human Rights Act and the public sector equality duty to all providers of healthcare and home care services.  The current legal position is evidently unsatisfactory. 
Those receiving care should not be put at risk by the uncertainties of future case law, nor should they have to wait for possible future legislation following the government white paper on social care.
The Commission advises the government and Peers to use this opportunity to guarantee protection for the human rights of all those receiving publically funded healthcare or home care services.
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