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27 October 2015
Dear Angela Constance MSP

Education Scotland Bill

Clause 17 and the Schedule

We write in relation to the Education (Scotland) Bill, modifying the Education (Additional Support for Learning)(Scotland) Act 2004.  We wish to express our concerns in relation to Clause 17 and the Schedule to the Bill as regards its approach to assessing capacity and the requirement for a preliminary best interests test before children and young people can exercise their rights.  We understand that there have been discussions with key stakeholders in relation to this matter and we share the concerns that have been raised by the Equality and Human Rights Commission and the Children & Young People’s Commissioner Scotland on these matters.  

We support the Scottish Government’s intentions to act upon the recommendations of the United Nations Committee on the Rights of the Child to ensure that children who are able to express their views have the right to appeal to the Additional Support Needs Tribunal.  However, we believe that a much more straightforward manner of enacting this is available, which would be in accordance with the requirements of the Convention on the Rights of the Child, the UN Convention on the Rights of Persons with Disabilities and the European Convention on Human Rights.  That solution is offered by maintaining the existing test of legal capacity as currently found in the Age of Legal Capacity (Scotland) Act 1991
 and not introducing the proposed best interests test.

Our concerns relate to three areas:

1. The definition of capacity

2. The best interests test

3. The potential for conflict of interest

The definition of capacity

The Age of Legal Capacity (Scotland) Act 1991 provides  a presumption that a child aged 12 years or more has sufficient age and maturity to have sufficient understanding to 

instruct a solicitor in civil matters.  A child of a younger age may also have the capacity provided they also have sufficient age and maturity.  The Bill seeks to introduce an assessment of capacity, either by the Education Authority or the Additional Support 

Needs Tribunal (the Tribunal), thereby overturning the presumption of capacity for over 12s.  This is a barrier to exercising rights which does not exist elsewhere in relation to civil matters.

Moreover, the UN Committee on the Rights of the Child has stated that “age cannot determine the significance of a child’s views”
.  The assessment of their understanding should not therefore be based on an age cut-off but rather should take account of the “physical, emotional, cognitive, and social development of the child”
, in recognition of the fact that children have evolving capacities.  The Bill sets out that the child’s right to express their views is dependent on their age and capacity and therefore may exclude children below the age of 12 who have sufficient maturity and understanding.

Accordingly, the provisions of the Bill should seek to ensure that children with sufficient maturity and understanding are afforded the opportunity to exercise their rights, regardless of age.  The existing provisions of the Age of Legal Capacity (Scotland) Act 1991 would seem to be a straightforward means of achieving that goal.

We are also concerned that the Bill, as currently drafted, links the assessment of capacity with the existence of a mental disorder.  We understand that this provision is to be amended, however, should it remain, we are of the opinion that this would be in conflict with Articles 7
 and 12
 of the Convention on the Rights of Persons with Disabilities, bearing in mind that a high proportion of children who may want to make requests to Education Authorities or reference to the Tribunal will be children who are disabled.

The best interests test

If a child is able to satisfy the capacity test, the Bill introduces a second test which must also be satisfied before a child is able to exercise their rights – whether the use of the right is in the child’s best interests.  This acts as an additional barrier to the exercise of rights and conflicts with the purpose of a capacity test.  If a child has capacity to exercise their rights, then they have capacity to decide what is in their own interests.  The determination of what is ultimately in a child’s best interests is one that should be considered at the stage of determining the outcome of the request to the Education 

Authority or the reference to the Tribunal, not as a barrier to accessing that right in the first place.  

In addition, we are concerned that this provision will apply to young people, as well as children, introducing for them a hurdle which did not previously exist.  

The potential for conflict of interest

Both the capacity and best interests tests are to be determined by the Education Authority.  If the Education Authority does not consider these tests to be met, they can prevent the child from proceeding to exercise their rights.  This presents a clear conflict of interest where the Education Authority is a party to the proceedings and its own decision is being challenged.  The request by the child will inevitably be challenging a decision which the authority will believe it made in the best interests of the child.  A determination of whether it is in the child’s best interests to challenge the decision will be difficult to separate from that judgement.  Article 6 of the European Convention on Human Rights requires that civil rights and obligations be determined by an “independent and impartial tribunal”.  The Education Authority, as a party to the proceedings, does not meet this requirement.

We hope that you will take account of these matters as amendments to the Bill are proposed.  We will be liaising with the Equality and Human Rights Commission and the Children & Young People’s Commissioner Scotland (CYPCS) as this progresses.  We also intend to raise these matters with the Education and Culture Committee at the appropriate time.

Yours sincerely
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Alan Miller

Chair Scottish Human Rights Commission 
Cc Colin Spivey 

Head of the Support and Wellbeing Unit 
Education and Culture Committee
� Section 2 (4A)


� General Comment no.12 (2009) para.29


� General Comment no.14 (2013) para.83


� Requiring State Parties to ensure that children with disabilities have the right to express their views on all matters affecting them on an equal basis with other children


� Providing that disabled people have the right to equal recognition before the law.
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