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FAO: Dr Aileen McLeod MSP, Minister for Environment, Climate Change and Land Reform
Richard Lochhead MSP, Cabinet Secretary for Rural Affairs, Food and Environment

SENT BY EMAIL TO: scottish.ministers@gov.scot 
Scottish Human Rights Commission


4 Melville Street



Edinburgh


EH3 7NS









18 January 2016
Dear Dr McLeod / Mr Lochhead
LAND REFORM (SCOTLAND) BILL 
The Scottish Human Rights Commission (the “Commission”) welcomed the opportunity to submit written and oral evidence to the Rural Affairs, Climate Change and Environment Committee (the “Committee”) on the human rights implications of the Land Reform (Scotland) Bill (the “Bill”).  The Commission was encouraged to see that, in its Stage 1 report on the Bill, the Committee emphasised the relevance and importance of the wider human rights framework, beyond the European Convention on Human Rights (“ECHR”). 

Having considered the Scottish Government’s response to the Stage 1 report, the Commission is concerned that some statements do not accurately reflect the role of the wider human rights framework and its relevance in Scotland, and indeed may stifle progress in this area.  For example, at paragraph 138 of the Committee’s report, the Committee recommends that the Bill be amended to require the land rights and responsibilities statement to take account of international obligations, such as the International Covenant on Economic, Social and Cultural Rights (“ICESCR”) and the Food and Agriculture Organisation of the United Nations’ Voluntary Guidelines on Responsible Governance of Tenure.  At paragraph 62 of their response, the Scottish Government refers to the rights in ICESCR as “aspirational and not matters which can be enforced by individuals.”  The Scottish Government goes on to state “Given that such aspirational documents do not easily transfer into legislation at a domestic level which can be enforced through the courts, it would therefore not be desirable to include consideration of specific documents as a statutory requirement.” 
The Scottish Government’s remarks represent an incorrect and outdated view of economic, social and cultural rights and their place in a modern legal framework.  Historically, the legal status of ESC rights has been misunderstood, which has led to civil and political rights  - such as the rights contained in the ECHR - being protected at a domestic level while ESC rights were relegated to mere aspirations or political goals.  The UK signed ICESCR in September 1968 and the Covenant was ratified in May 1976; from the point of ratification, the rights set out in ICESCR have been legally binding.  Indeed, the Scotland Act 1998
 adds another dimension and specifically  calls on the Scottish Ministers to observe and implement international obligations, which includes the rights found in ICESCR.  The Committee on Economic, Social and Cultural Rights (the body responsible for overseeing the implementation of ICESCR) has recognised that 

there are a number of ways in which the rights in ICESCR can be given effect to in domestic law, including through legislation, and has stressed that the rights are capable of direct implementation.  In this regard, the Commission draws your attention to Schedule 4 s.8 of the Community Empowerment (Scotland) Act, which specifically refers to ICESCR.  The ICESCR Committee has also called for clear remedies for violations of ESC rights to be made available and has made clear that it considers refusal to recognise the justiciable nature of ESC rights arbitrary.
  It is of note that over 60 countries have now given constitutional status to ESC rights.  
Finally, the Scottish Government has played a key role in exploring the benefits that the wider international human rights framework can bring to Scotland..  To mark international human rights day, on 9 December 2015 the Commission and the Scottish Government co-hosted an Innovation Forum in support of Scotland’s National Action Plan for Human Rights entitled ‘Putting the justice into social justice – How International Human Rights Can Deliver Progressive Change for Scotland’.  The keynote speech was delivered by the First Minister, Nicola Sturgeon.

In her speech, the First Minister stressed that the rights contained in the ECHR are the floor not the ceiling, and welcomed the “growing interest in the role that human rights – including economic and social rights – can play in achieving the wealthier and fairer society we are seeking to create”.  The First Minister went on to say that “The Scottish Government wants to explore in detail how we embed those principles of human rights into everything that we do.”  The full text of the First Minister’s speech, together with papers produced in support of the event, are available here: http://www.scottishhumanrights.com/news/latestnews/9Decemberconf 

Your comments on the Committee’s recommendations do not accord with the wider international understanding of the nature of the ESC rights, nor the Scottish Government’s own positive contributions in this area.  The Commission therefore urges you to reconsider your position and would be happy to discuss the matter in more detail.  
A copy of this letter has also been sent to Rob Gibson MSP, convener of the Rural Affairs, Climate Change and Environment Committee.
Yours sincerely
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Prof. Alan Miller 
Chair 
Scottish Human Rights Commission
Cc: Rob Gibson MSP - racce.committee
@scottish.parliament.uk 
� Scotland Act 1998 Schedule 5 s.7(2)(a)


� UN Committee on Economic, Social and Cultural Rights (CESCR), General Comment No. 9: The domestic application of the Covenant, 3 December 1998, E/C.12/1998/24, para.10
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