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Submission to Consultation on “Amendments to the Mental Health Legislation in the Event of a Civil Emergency or Influenza Pandemic”
The Scottish Commission for Human Rights

The Scottish Human Rights Commission was established by The Scottish Commission for Human Rights Act 2006, and formed in 2008. The Commission is a public body and is entirely independent in the exercise of its functions. The Commission’s mandate is to promote and protect human rights for everyone in Scotland. We are a national human rights institution, established according to the United Nations Principles relating to the Status of National Institutions (The Paris Principles), one of over 80 in the world and three in the UK, along with the Northern Ireland Human Rights Commission and the Equality and Human Rights Commission.
1. Introduction 
The Scottish Human Rights Commission (the Commission) welcomes the opportunity to comment on the “Amendments to the mental health legislation in the event of a civil emergency or influenza pandemic” (the Amendments). 
Firstly, the Commission is concerned not to be listed among the organisations being consulted in the Annex of the Consultation. As the national human rights institution for Scotland, the Commission has a statutory mandate to promote and protect human rights for everyone, in particular those groups whose rights, in the Commission’s view, are not currently sufficiently promoted. In this vein, on 10 July 2009 the Commission laid before the Scottish Parliament its Strategic Plan for 2008-2012, which includes a focus on promoting and protecting human dignity in care.
Secondly, the Commission is seriously concerned about the compatibility of the legal and procedural amendments with Article 5, 6 and 14 of the European Convention of Human Rights (ECHR) and Human Rights Act 1998 (HRA). 
Thirdly, the Commission is concerned at the potential impact of the Amendments on the rights of patients and their families. The Commission is concerned that removal of fixed mandatory timescales and suspension of other time limits may increase the risk of exposure to neglect, abuse and ill-treatment of persons with mental disorders. For that reasons the Commission also considers Articles 3 and 8 of the ECHR and HRA. 
2. Legal Framework 

· Scotland Act 1998

· Human Rights Act 1998
· Criminal Procedure (Scotland) Act 1995

· Mental Health (Care and Treatment) (Scotland) Act 2003

· European Convention of Human Rights 

· European Community Law 

· European Social Charter

· Vienna Convention on the Law of Treaties

· International Covenant of Civil and Political Rights 
· Convention on the Rights of Persons with Disabilities
3. Response
From the outset the Commission would like to stress the fundamental importance of this issue and its concern at the brevity of the consultation. The Commission believes that due to the far-reaching considerations of the Amendment the time specified for responding to the consultation is inadequate. On average a consultation period is twelve weeks and while the influenza pandemic is a grave and immediate risk, the pandemic has existed since 11 June 2009, the date on which the World Health Organisation raised the threat level for influenza A (H1N1) to Phase 6 (pandemic).   
On the substance of the Amendments, the Commission is concerned at the current approach taken by Government in the consultation document. Firstly, it does not provide a clear framework for changing policy. The current structure of the proposed amendments is unclear, with little direction in terms of the processes or triggers for introducing changes and the revocation of the changes. Secondly, there is a lack of explicit human rights considerations given to the implications of level one and two amendments.
 Thirdly, the Consultation does not provide any clear rationale as to why such measures are justified solely in relation to persons with mental disorders or whether measures to address the impacts of the pandemic in relation to people in or seeking access to health services, or people in detention are also under consideration. 
In the words of the Government consultation, the “intention is to enable services to cope with significant staff shortages whilst maintaining, so far as possible, safeguards for patients” and [maintain] “compatibility with the European Convention on Human Rights.” However, the remainder of the consultation document makes limited or no reference to human rights despite the fact that the proposals limit Convention rights, making it difficult to determine the extent to which the proposed limitations are compatible with the ECHR. It is important to mention that an “effective and safe operation of the system” requires the service providers and decision-makers to be aware of the human rights issues and the necessary steps to ensure the relevant rights are respected in each individual case.
 
More generally, key concepts in the consultation document are ambiguous and unspecific which increases the risk that application of the Amendments will be arbitrary. The Amendments do not refer to statutory definitions of “civil emergency”, nor do they present any clarity on the existence or cessation of a pandemic, and by extension the commencement and termination of the Amendments. Clear definitions of each are essential to clarifying when the Amendments start and stop, and therefore ensuring that limitations on human rights are not arbitrary. 
The Commission would like to reiterate that while states can suspend or limit part of their legal obligations, and thus restrict some rights, this has to be carried out under specific conditions and circumstances. For example, governmental measures must be prescribed by law, shown to be necessary (i.e. the least restriction on rights possible to achieve a legitimate aim) and designed to protect public interest. 
Derogations of some rights, including those guaranteed by Articles 5, 6 and 8 of the Convention, may be considered by the State party
 in cases of public emergency. However, any derogation of Convention rights must comply with Article 15 of the ECHR. In particular, derogation measures that discriminate on the grounds of race, colour, sex, language, religions or any other ground are precluded. A difference in treatment for people with mental disorders which is not reasonably and objectively justified will amount to discrimination.
Outside of the scope of derogations, limited or qualified rights may be limited, provided any limitation passes the three tests of legality, necessity and proportionality. The purpose of the requirements for suspension or derogation of rights is to preserve the sanctity of human rights while striking a balance between public and individual interests.
As a result of the concerns expressed above the Commission has limited its response to comments regarding the compatibility of the Amendments with the ECHR and other international obligations. In particular, Articles 5, 6 together with Article 14 of the ECHR and HRA, as well as pointing out the importance of Articles 3 and 8 of ECHR and HRA in the context of the Amendments, which protect the physical and moral integrity of the individual. 
a). Article 5 of the ECHR and HRA  

Article 5 enshrines a fundamental human right, namely the protection of the individual against arbitrary interference by the State with her right to liberty. Article 5 contains a list of legitimate grounds for the deprivation of liberty, and procedural guarantees associated with the deprivation of liberty. These guarantees apply to “everyone”. Notwithstanding that Article 5 is a limited right, it is a fundamental principle that a detention which is arbitrary cannot be compatible with this Article. The notion of “arbitrariness” in Article 5 (1) extends beyond lack of conformity with national law, so that a deprivation of liberty may be legal in terms of domestic law but still arbitrary and therefore unlawful in respect of the Convention.
 
Of particular importance in this context is Article 5 (4) which guarantees a right to “everyone who is deprived of his liberty by arrest or detention” to bring proceedings to test the legality of the detention and to obtain release if the detention is found to be unlawful. Article 5(4) of the ECHR requires additionally that the determination of the lawfulness of detention be carried out ‘speedily’. In addition, any deprivation of liberty has not only to comply with the conditions imposed under national law but must be justified by one of the grounds in Article 5.
 In sum, any unreasonable delay in determining the lawfulness of detention would be incompatible with Article 5. 
The Commission considers that any time limits for processes related to deprivation of liberty should be clearly set out to avoid an Article 5 violation. In this respect the current amendments are inadequate as they do not establish specific time limits. For example, in paragraph 16 of the consultation the maximum duration of remand and limits for assessment orders, interim compulsion orders and for completing pre-sentencing enquires are suspended. The consequence is that patients may never get into court to challenge their detention. 
b). Article 6 of the ECHR and HRA 
Article 6 guarantees the right to a fair trial and a fair hearing. It contains a series of procedural guarantees in relation to decisions which determines a person's civil rights or obligations, or a criminal charge. The text of this Article is one of the most detailed in the ECHR and “a restrictive interpretation of Article 6 (1) would not correspond to the aim and purpose of that provision”.
  Any interference with Article 6 must therefore be justified on compelling grounds of general interest.

Paragraph (1) of Article 6 lists various elements which are relevant in the context of the Amendments: ‘a fair and public hearing’; ‘within a reasonable time’; ‘by an independent and impartial tribunal established by law’ and ‘which pronounces its judgment publicly except in defined and narrowly construed circumstances’. 
The Commission considers that any time limits to procedural guarantees under Article 6 should be clearly set out to avoid any risk arbitrariness. In this respect the current amendments are inadequate as they do not establish clear time limits and processes. For example, in Paragraph 12 of the consultation document it is “proposed to extend the period of time in which a short term detention certificate can remain in place where a compulsory treatment order has been applied for before a hearing must take place”; in paragraph 15 A it is proposed “that mandatory time-tabled reviews of certificates, orders or directions should be suspended”; in paragraph 23 A it is proposed that “the seven day limit within which a prisoner must be transferred to hospital under a transfer for treatment direction would be removed” (in all these events) the extension of time should be reasonable and clearly specified.

The Commission also considers that many of the changes to mental health legislation proposed by the Scottish Government amount to reductions on due process guarantees for people with mental disorders. In particular paragraph 12 of the consultation document proposed that “A tribunal would be allowed to determine a case without an oral hearing”; paragraph 14 A proposed “that where the 2003 Act or 1995 Act requires two medical practitioners that this be reduced to one” and 14 B “that requirement that a medical practitioners consult with the Mental health Officer and other be no longer mandatory”. All of these proposed amendments remove safeguards against arbitrary decisions.

The Commission is equally concerned that non-psychiatrically qualified people under paragraph 15 B (i.e. other specified classes of nurses) and paragraph 18 (i.e. others with the power to act as a medical practitioner) would be undertaken “specific functions” and granting civil orders. 
As the current proposals directly engage Article 6 we are concerned that the impact of the proposals on the right to a fair hearing is not explicitly considered. Nor it is clear that decisions on limitations in individual cases will be taken by decision makers with the tests of legality, necessity and proportionality in mind. Furthermore, under the principle of “legitimate expectation”, the Government has established a standard level of procedural protection under current mental health legislation which cannot be arbitrarily ignored.

Lastly, the Commission has concerns about the absence of reference to a procedure for review of the Oversight Group’s decision as to whether level 1 and 2 amendments are still necessary. Otherwise we could slide into a long term unaccountable system with undefined influenza pandemic criteria. 
c). Article 14 of the ECHR and HRA 
Article 14 provides for the enjoyment of the rights and freedoms set forth in the Convention without discrimination on any ground. 
 In this line, the Government has to make sure that the principle of non-discrimination is interpreted and applied consistently with the HRA. Therefore, any measures having the purpose or effect of creating a difference in treatment (based on a prohibited ground), which is not reasonably or objectively justified, are discriminatory. In this line, the Amendments propose specific limitations of human rights for people with mental disorders. At present it is not clear whether the Government has, or will, consider any necessary limitations on the rights of others in similar circumstances (e.g. the rights of other patients and the rights of those in detention). No rationale for the unique focus on this group within the population is given.  
The Commission is concerned at the absence of a reasonable and objective justification for a difference in treatment which impacts on a set of Convention rights of a specific group of the population, and therefore is concerned that such proposals may be incompatible with Article 14 of the ECHR. 

The Commission would like to point out to the wider obligations of the Scottish Government under Article 2 of the Convention on the Rights of Persons with Disabilities and Article 26 of the ICCPR as well as the right to liberty under Article 9 of the ICCPR. Article 2 of CRPD provides that discrimination on the basis of disability means “any distinction, exclusion or restriction on the basis of disability which has the purpose or effect of impairing or nullifying the recognition, enjoyment or exercise on an equal basis with others, of all human rights and fundamental freedoms in the political, economic, social, cultural, civil or any other field.”
d). Article 3 of the ECHR and HRA 

Article 3, which is an absolute right from which no derogation or exception is permitted at any time, prohibits ill-treatment and requires positive measures for protection from ill-treatment. As the European Court of Human Rights has stated in a case involving the United Kingdom, a wide range of state conduct can be considered to breach Article 3, and it will depend inter alia on the level of severity of the ill-treatment and the effect that it has on the victim, taking into account her age, health and mental and physical condition.
 The Commission would like to note that in relation to persons with disabilities, the Convention on the Rights of Persons with Disabilities complements other human rights instruments on the prohibition of ill-treatment by providing further authoritative guidance. 
Certain circumstances such as the detention of children, lack of medical treatment, use of force or discriminatory treatment of a patient while detained,
 or a continued detention without adequate judicial oversight, may breach Article 3. Sir Nigel Rodley, then UN Special Rapporteur on Torture considered in 2000 that “indeterminate confinement, particularly in institutions that severely restrict their freedom of movement, can in itself constitute cruel or inhuman treatment.”
 

For example, in relation to paragraph 23 A of the consultation document the Scottish Government would need to take steps to ensure that where some one is left in prison adequate safeguards are in place to prevent Article 3 and 8 violations
The Commission is concerned that removal of fixed mandatory timescales and suspension of other time limits may increase the risk of exposure to neglect, abuse and ill-treatment and that reductions in due process rights may risk incompatibility with article 3. 
e). Article 8 of the ECHR and HRA 

Article 8 requires respect for private and family life, home and correspondence. These concepts are sometimes indistinguishable as the area of focus is on the protection of the moral and physical integrity of the individual. The concept can, therefore, encompass a wide range of issues, in the context of the Amendments; it includes for example, the quality of private life of existing or new patients affected by the indeterminate detention and detention amenities, infliction of ill treatment that does not violate Article 3
, restriction on family visits
 as proposed under paragraph 25 of the consultation document, and autonomy in general.
 Article 8 which is a qualified right requires the state to justify any interference by reference to their legality, necessity and proportionality. 

The Commission would like to note that human rights law requires decision-making in such circumstances to be justified by reference to the impact on the rights of the individuals in each case. Proportionality should be assessed based on the impact on particular individuals, taking into account their specific conditions and circumstances. 
4. Conclusion

The Commission appreciates the complexity of the task that faces the Scottish Government Health Directorate in devising the Amendments. Nevertheless, all measures taken by Governments to enable services to cope with significant staff shortages and other impacts of emergencies must respect human rights, including the avoidance of arbitrary limitations of rights, and discriminatory treatment. They must also be subject to appropriate supervision.  
In particular, Articles 5, 6 and 14 considerations must inform any changes to the current mental health legislation. These Articles protect liberty, due process and freedom from discrimination with guarantees against arbitrary state action. Equally, Articles 3 and 8 can also be relevant both in terms of providing individual protection, and in terms of policy making by securing guarantees against ill-treatment and ensuring the moral and physical integrity of the individual. 
Finally, the Commission considers that the human rights impact of the Amendment requires considerable clarification and changes to current proposals. 
� In particular Sec 57 of the Scotland Act 1998


� For example right to liberty and security; fair trial and respect for private and family life.


� The State party in this case would be the United Kingdom. The process for a State party to derogate is clarified in Article 15.


� Saadi v. the United Kingdom, Application No 13229/03. The Amendments only refer briefly to the notion of lawfulness.


� Case of A and Others v the United Kingdom, Application no. 3455/05


� Delcourt v Belgium, Application No: 2689/65. See also Golder v United Kingdom, Application No: 4451/70.


� The European Court of Justice has integrated the principle of legitimate expectations as a part of the Community order. See; Case 122/77 August Topfer & Co GmbH v Commission [1978] ECR 1019 para. 19; Case 129/89 Mulder v Minister van Laudbouw en Visserij [1998] ECR 2321


� Pretovic v Austria, Application no. 20458/92 (EHCR)


� Ireland v UK (1978) 2 EHRR 25


� Khudobin v Russia, Application no. 59696/00 (ECHR)


� Annual Report of the UN Special Rapporteur on Torture, 11 August 2000, UN Doc. A/55/290, para 12.


� R (Wilkinson) v Broadmoor Special Hospital Authority [2002] 1 WLR 419


� Nowika v Poland Application no. 30218/96 (ECHR)


� Pretty v UK Application no. 2346/02 (ECHR); Dudgeon v UK (1982 4 EHRR 149
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