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Response to Consultation issued by the Self Directed Support Team of the Adult Care and Support Division on the draft Social Care (Self Directed Support) (Scotland) Bill 
The Scottish Human Rights Commission
March 2011
The Scottish Human Rights Commission was established by The Scottish Commission for Human Rights Act 2006, and formed in 2008. The Commission is a public body and is entirely independent in the exercise of its functions. The Commission mandate is to promote and protect human rights for everyone in Scotland. The Commission is one of three national human rights institutions in the UK, along with the Northern Ireland Human Rights Commission and the Equality and Human Rights Commission.

1.  Executive Summary

The Commission welcomes the principles behind the legislation of increased choice, control, independence and dignity but regards it as essential that there is recognition of the continuing legal obligations under the human rights framework and that appropriate checks, safeguards and support mechanisms are part of the Bill. 

In particular the Commission would highlight the following recommendations:
· That the objectives of the Bill do not overshadow the state duties in relation to human rights. 
· That the General Principles of the Bill reflect the objective that the individual, through whatever self-directed support (SDS) mechanism is opted for, can live and participate in the community, with equal choices to others, and should be provided with the assistance and support that is reasonably required to enable the individual to make informed choices.
· That there is a right to review choices made under the Bill in all circumstances. 

· That the duty of local authorities, and those with parental responsibilities, to involve children in decision making is strengthened. 

· That sections 10-12 of the Bill in relation to support for individuals are re-drafted to reflect a presumption in favour of capacity, support for capacity and positive measures to enable decision making for all individuals.
· That the Bill provides a statutory basis for support both of a managerial nature in relation to SDS mechanisms and also broader user-led and advocacy support and training.
· That blanket exclusions from eligibility to receive direct payments are dispensed with in favour of a mechanism for individualised decision making taking into account human rights principles. 

· That the Social Work (Scotland) Act 1968 be brought into line with the ethos of the Bill.
· That the eligibility criteria framework takes account of the relevant human rights protections.
2. Introduction
The Commission welcomes the opportunity to submit the following comments on the Government’s Draft Social Care (Self Directed Support) (Scotland) Bill (the ‘Bill’).  
The Commission regards the introduction of Self-Directed Support (‘SDS’) as a positive step towards increased choice, control, independence and dignity of those assessed as requiring social care support. In furthering these principles however it is essential that levels of accountability and responsibility for human protections are not lost. 
The human rights protections under the Human Rights Act (‘HRA’) 1998, the Scotland Act 1998 and the international human rights treaties ratified by the UK set out both positive and negative obligations and the threshold standards of public service provision.  The state and public authorities, or those performing public functions, retain responsibility for meeting these human rights obligations, regardless of the means of service delivery, and it is essential that functioning accountability mechanisms are in place for the protection of the rights of all individuals.  
The Commission’s response below reflects the Commission’s view that proposals for SDS must reflect the core principles of a human rights based approach of participation, accountability, non discrimination, empowerment and a recognition of the legal framework of human rights protection (the “PANEL principles”).
3. Legal framework
Relevant human rights instruments referred to in this submission include:
· Scotland Act 1998

· Human Rights Act 1998, particularly Section 6

· European Convention on Human Rights, particularly Articles 3 and 8

· European Social Charter

· UN International Covenant on Civil and Political Rights

· UN International Covenant on Economic, Social and Cultural Rights, particularly Articles 11 and 12

· UN Convention on Rights of Persons with Disabilities, particularly Article 19
4. Issues identified

Objectives of the Bill (Question 1) 
One of the stated objectives of the draft Bill is to “reformulate the “balance” in the legislation between the citizen and the state.” The Commission recognises the need to shift from service based models to person centred support models based on co- production but would like to highlight the importance that state accountability for the protection of the rights of vulnerable individuals is not overshadowed by this objective. 
As set out above the State retains its obligations under the human rights framework to protect respect and fulfil the rights of individuals and the shift to co-production, independence and choice must be accompanied with appropriate support mechanisms and safeguards to ensure care and support is provided at a level which does not fall below minimum thresholds.  In this way the “balance” in the legislation between the citizen and the state should take account of these retained obligations under the HRA. 
General Principles (Question 2)
As drafted the General Principles in the Bill reflect the importance of involvement and control, informed choice, partnership, mutuality and co-production. These are drafted as process principles, however, rather than the underpinning values and context in which SDS sits and the lens through which all of the provisions in the Bill, and additional recommendations we set out below in relation to involvement, assistance and support, should be read. 
The Commission recommends the General Principles should take a broader approach which sets the currently drafted principles in the context of participation, accountability, non discrimination, empowerment and legal human rights protections.  It is suggested, for example, that pre-ceding the current General Principles, the Bill could set out that “a local authority must have regard to the principle that all persons have an equal right to live and participate in the community, with equal choices to others, and should be provided with the assistance and support that is reasonably required to enable the individual to make informed choices.”  
This recommendation is based on the obligations under Article 19 of the UN Convention on the Rights of Persons with Disabilities (UNCRPD) which asserts the right to living independently and being included in the community.  A general principle of this nature sets the context for all provisions of the Bill and subsequent statutory instruments. This may slightly reframe the provisions of the Bill, in that, for example, involvement is regarded not solely as an obligation around involvement in the assessment of the person’s needs and provision of services, but is linked to the broader objective of participation in the community and empowerment to make choices. Similarly the principle of assistance should be viewed not only as being about support to make choices as to self directed support options but support and assistance to access the services required for the fulfilment of an individuals human rights. 

It is of particular importance for the provisions of the Bill to be set in this context as the mechanisms provided for in the Bill do not in any way abdicate the local authorities, or the state, from their duties under the human rights framework.  It must be considered how these duties are furthered both through the operation of the provisions provided for on the face of the Bill and through further actions, such as, for example, increased support and communication roles of local authorities. 
Right to review, or to make an alternative choice (Question 3)
The consultation discussion document to the Bill states that “the main priority is to ensure that it is the citizen’s choice as to how much control they wish to have” as to whether they have a direct payment or an arranged service. The provisions in section 14 provide the option that an individual can make a further choice of options under the Bill only where there has been a “material change of circumstances”, or in “other circumstances as must be agreed between the person and the local authority”.  It is recommended that a right of review should exist on the initiation of the individual or local authority without such potentially limiting criteria of a “material change of circumstance”. This will provide a safeguard where an individual, for a range of reasons, no longer wishes, or cannot appropriately manage the responsibilities that come with a direct payment, and ensure individuals are not left in situations without appropriate supports and without a right to review their choices. 
Links to Health, Housing and Beyond (Question 4)

The Commission supports integrated financial arrangements and a streamlining of services between health and social care and other areas where this removes barriers to accessing services.  Availability and accessibility of services such as health services and housing are core obligations under international law
, as well as essential provision for the protection of rights under the HRA 1998 such as Article 8 and Article 3 of the European Convention of Human Rights. 
It is welcome that section 16 recognises the delegated functions of NHS bodies under section 15 of the Community Care and Health (Scotland) Act 2002 however, it is hoped and anticipated that Section 16 can be expanded in the future to place duties on other bodies to adopt the mechanisms and principles of Bill.
Children and Young People (Question 5)
Section 8 in the Bill relates to children and young people. The consultation discussion document to the Bill suggests that actions are subject to s6(1) of the Children (Scotland) Act 1995 with regard to taking account of the views of the child. It is recommended that this requirement could be stated on the face of the Bill as it is a core obligation of Article 12 of the UN Convention of the Rights of the Child and it will clarify the responsibilities not only of the local authority to involve and support individuals in decision making but also the person having parental responsibilities. 
If the General Principles are amended as suggested above to include broader rights of involvement and participation beyond involvement in assessment and provision of services, for example in relation to the review of the decisions made under the Bill and having access to information and support, this would strengthen the duty to involve children in all decision making. 
People who need help to direct their support (Question 6)

The Commission has concerns about the provisions in sections 10-12 of the Bill in relation to assistance for service users. While the consultation document suggests a will to reduce unnecessary bureaucracy and complexity in the procedures to provide assistance for individuals this must be weighed against the rights of the individual to participate fully in decision making, exercise autonomy and be protected from potential abuses of power by individuals who are inappropriately appointed and whose decisions about relevant matters are wide reaching. 
It is understood the objective of sections 10-12 is to provide support to individuals to empower them to use the provisions under the Bill but there is potential for local authorities to be making an arbitrary interference with the Article 8 rights of the individual to personal autonomy.
  According to Article 8 case law there should always be a presumption in favour of capacity, support for capacity and positive measures to enable decision making while people have capacity. Any interference with Article 8 rights to autonomy must be carefully justified as a necessary and proportionate means of achieving a legitimate aim. The Commission considers that the way in which the provisions are currently drafted are unlikely to meet these criteria. 
Firstly, in section 10(1) it is of concern that that the provision does not apply to individuals who lack capacity but rather to those who may “benefit” from assistance  because of “mental disorder” or “difficulties in communicating to due to physical disability”. This is overly subjective and open to a wide interpretation by local authorities which may ultimately result in a removal of decision making and autonomy from individuals unnecessarily where they have capacity to make their own decisions about relevant matters under the Bill. 
Any provision about assistance for service users must be linked to an assessment of an individual’s capacity in relation to decisions about options for SDS and in the administration of that decision. Where an individual does not have capacity to make decisions in relation to the SDS then it would seem that the Adults with Incapacity route to appointing a welfare guardian or welfare attorney would be required. Where an individual does have capacity there should be the same forms of appropriate and sufficient assistance and support that must be made available to all individuals. 
Secondly, section 10 makes provision for the appointed “appropriate person” to assist the service user in making decisions about relevant matters under the Bill.  This appears to be far reaching in its scope and a disproportionate interference with an individuals rights insofar it could be read that the appointed appropriate person may go further than assisting to make decisions and may make decisions and administer direct payments on behalf of service users.  
While it is welcome that the underpinning principles of the Adults with Incapacity (Scotland) Act 2000 are referenced in relation to the appropriate person in section 11 of the Bill
 it is not considered that this is a sufficient safeguard from the potential abuse of power and wide ranging duties of the appointed appropriate person to direct an individual’s support.  At a minimum, should these provisions remain in place,  there should be provided for in the Bill that the authority must provide guidance to the appropriate person on adhering to these principles and setting out the limited nature of the appointed persons powers to assist an individual rather than act as a proxy decision maker, and the means by which the actions of the appropriate person will be monitored and held to account.  Furthermore it could be made explicit on the face of the Bill that the appointed person must also, like the local authority, take all reasonable steps to enable the service user to make their own choices.
While it is stated that the intention of the provisions is to recognise that “capacity is not black and white” it appears that the provisions carry the potential to work this way in practice so as to unnecessarily remove the freedom of some individuals to direct their support and opening up further possibilities for abuse of power by the appropriate person. 
Provisions on Direct Payments (Question 8)

Section 15 of the Bill states that the local authority must give effect to the self directed support option chosen by the individual and that compliance with this duty fulfils the local authorities “duty of care” to provide service or support notwithstanding the retention of duties under s15(4).  

The Commission would like to highlight that the local authority will retain all of its obligations under the Human Rights Act 1998 in all instances. In particular the local authority must be aware of its positive obligations under Article 3 and Article 8 of the European Convention of Human Rights to protect individuals from ill treatment and physical and psychological harm. This will be of particular importance in relation to the review of how the selected option is being managed in practice. It is recommended that there must be appropriate provision for changing circumstances and an individual to opt out of their direct payment should this be required. Section 14 of the Bill is deemed insufficient in this regard. 
It is recommended that the Bill additionally places a duty on local authorities to set up a review and complaints system which can act as a safeguard for individuals who are concerned about their choices under the Bill.  
Furthermore in support of the principle of “informed choice” it is recommended that the Bill should provide for a far greater degree of support to individuals, beyond the provision of information as set out in section 9, both to make informed choices around SDS options and also the choices as to what support an individual might seek for the fullest fulfilment of their rights and needs. It is desirable, therefore, that the Bill provide a statutory basis for support both of a managerial nature in relation to managing specific SDS mechanisms and also broader user-led and advocacy support and training where necessary.  
Eligibility for self directed support and direct payments (Question 9a)
The Commission has concerns about blanket exclusions from eligibility to receive direct payments. As outlined above, human rights principles require that capacity for decision making is assessed on an individualised basis in relation to each decision.  If an individual is assessed as falling within the definition of a “person in need” under the Social Work (Scotland) 1968 Act and has capacity, with or without assistance, to manage a SDS option then the provisions of the Bill should apply.  Blanket exclusions such as those detailed in Regulation 2 of the 2003 Direct Payment Regulations (i.e. those subject to compulsion orders, emergency or short term detention certificates, court orders, drug and treatment testing orders, community rehabilitation orders, supervision and treatment order or released from prison on license etc) are problematic as exclusions should be justified in human rights terms as necessary based on a legitimate aim, such as for public safety or protection of the rights of individuals, and be proportionate. 
Additions and Improvements - “core” local authority duty to provide services and assess need (Question 10) 

The Commission welcomes the suggestion in paragraph 69 of the consultation document that the terminology in section 12 of the Social Work (Scotland) Act 1968 (‘1968 Act’) be revisited to provide for facilitation of support to individuals to meet personal outcomes, and therefore often rights entitlements, as opposed to services.  This is in accordance with the positive obligations under human rights law which are aimed at the fulfilment of rights, such as to maintain family relationships or to be free from ill treatment rather than being prescriptive of the type of services that are required. 
We would also support amendment to section 12A (1) (b) of the 1968 Act to provide the legislative power for an individual to request a social care and support assessment in line with carers.   

Finally, the Commission would also like to note that the review of the national eligibility framework must take account of the relevant human rights protections under the HRA 1998. It may be helpful for the Bill to set the parameters of eligibility criteria in addition to the other provisions and the outcome of the review.  
5. Conclusion
In summary, the Commission considers that the Bill for SDS must take into account all of the obligations under the domestic and international framework of human rights and give consideration to the fact that obligations to protect, respect and fulfil the human rights of the individual are not fulfilled in and of themselves by virtue of the SDS mechanisms alone without further safeguards, support and assistance. 
The Commission has concerns about the sections 10-12 of the Bill regarding assistance for service users who are deemed to benefit from assistance on the basis of “mental disorder” or “difficulties in communicating due to physical disability”. The provisions, as they are drafted, appear to be a potentially disproportionate interference with an individual's Article 8 rights under the HRA 1998. There must be presumption in favour of capacity and fully supported decision making for all individuals and where an individual lacks capacity the safeguards of the Adults with Incapacity act should be provided for. 

It is of critical importance that vulnerable individuals are not left with inappropriate forms of support by virtue of a lack of safeguards in the SDS mechanisms.  It is recommended therefore that additional local authority functions are considered under the Bill in relation to review, appeal, complaints and support, in order to ensure that human rights obligations are met and the rights of individuals can be fully realised. 
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� E.g. International Covenant on Economic, Social and Cultural Rights, Art. 12; Convention on the Rights of Persons with Disabilities: Art. 25 in relation to Health and International Covenant on Economic, Social and Cultural Rights, Art. 11 and General Comment 4 of Committee on Economic, Social, and Cultural Rights; 


�E.g. Evans v UK, Grand Chamber (2007) citing Pretty v UK (2002)


� E.g. such that interventions must benefit the individual, be the least restrictive option to the freedom of the individual and take account of past and present wishes and the views of the nearest relative.





