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The Scottish Human Rights Commission (the Commission) is a statutory body created by the Scottish Commission for Human Rights Act 2006. The Commission is a national human rights institution (NHRI) and is accredited with ‘A’ status by the International Co-ordinating Committee of NHRIs at the United Nations. The Commission has general functions, including promoting human rights in Scotland, in particular to encourage best practice; monitoring of law policies and practices; conducting inquiries into the policies and practices of Scottish public authorities; intervening in civil proceedings and providing guidance, information and education.

Introduction
The Scottish Human Rights Commission (the Commission) welcomes the consultation paper on use of compulsory purchase. From the outset the Commission would like to stress the fundamental importance of human rights in relation to compulsory purchase process and law. The Commission considers that the Guidance on the use of compulsory purchase (the Guidance) presents an opportunity not only to makes the process more effective and efficient,
 but also to ensure that human rights are taken into account in the compulsory purchase process. Therefore, there should be stronger and explicit consideration of human rights in the Guidance.
The Commission understands that there is a widespread view among (local) authorities with compulsory purchase powers that the law regarding compulsory purchase should be reformed, as the primary legislation dates back to 1845, and the Guidance merely aims to promote good practice under current legislation.
 The Commission’s comments will focus on ensuring that current legislation is read through a human rights lens
 by promoting the adoption of a human rights based approach (HRBA) to compulsory purchase. A HRBA guarantees that the reduction in the realisation of rights can only occur on the basis of proper consideration. 
There are also particular human rights which may be affected by the use of compulsory purchase, three are: protection of property (Article 1, Protocol 1 of the European Convention on Human Rights (ECHR)), the right to a fair trial (Article 6 of the ECHR) and the right to respect for private and family life (Article 8 of the ECHR). The Commission focuses on the implications of Article 8. 
Human Rights Based Approach 

A human rights based approach put human beings at the centre of public policy and spells out the elements required to ensure that the rights of everyone are properly taken into account and recognised in decision-making and strategy setting. The Commission promotes the PANEL approach which is based upon human rights law standards and emphasises the principles of participation, accountability, non discrimination and equality, empowerment of rights' holders and legality of rights. In the compulsory process, the elements can be summarised as such 
· Participation in decisions which affect the realisation of human rights: public participation renders decision-making by the acquiring authority more transparent as it takes into account individual situations. The participation element helps to ensure that the acquiring authority is responsive to the particular needs of disadvantaged groups.
· Accountability of duty-bearers to rights-holders: individuals and groups should have recourse to effective remedies, including reparation and due compensation for compulsory purchase.

· Non-discrimination and prioritisation of vulnerable groups: this element

recognises that people’s vulnerability to the impacts of compulsory purchase order can be affected by elements of their identity, their status or factors related to their situation. For example, low income pensioners and people living in poverty can be disproportionately disadvantage by the use of compulsory purchase.  
· Empowerment of rights holders: everyone has the right to know and be able to claim their rights. In order to make this effective people should have access to clear and free information on the compulsory purchase process. It is also important to clearly define the ‘specific purposes’ for and ‘public benefit’ by which an acquiring authority seeks to acquire land. There is a demand from stakeholders for lucid guidance on the use of compulsory purchase.
· Legality and linkage to rights: policies, processes and mechanisms should be formulated with reference to human rights instruments and standards. Article 1 of Protocol 1 of ECHR,
  Article 6 of the ECHR
 and Article 8 of the ECHR are particularly important in this context. The Commission will focus on Article 8.
Legality- Article 8 of the ECHR 

Article 8 of the ECHR requires public authorities to respect an individual’s private and family life, her home and her correspondence. Article 8 is central in deciding whether or not to use a compulsory purchase and deprive a person of her property. The concept of “home” for the purposes of Article 8(1) of the ECHR is a broad.  In Paulic v Croatia, the European Court of Human Rights (ECtHR) noted that: 


“Home is an autonomous concept which does not depend on classification under domestic law. Whether or not a particular premises constitutes a ‘home’ which attracts the protection of article 8(1) will depend on the factual circumstances, namely, the existence of sufficient and continuous links with a specific place.”

Any interference with the right to respect for home must be justified as being “necessary in a democratic society”, in accordance with the law, and in pursuit of a legitimate aim (Article 8(2) of the ECHR). In addition, the restriction (i.e. deprivation of property) must be proportionate to the aim that the acquiring authority or Minister is seeking to achieve. 

Both the UK Supreme Court and the European Court of Human Rights (ECtHR) have provided clear and constant line of jurisprudence to the effect that any person at risk of being dispossessed of her home at the instance of a local authority should in principle have the right to question the proportionality of the measure in the light of Article 8.
 for example: In Kay v United Kingdom, the ECtHR, following the decision of the House of Lords in Kay v Lambeth London Borough Council,
 “welcomes the increasing tendency of the domestic courts to develop and expand conventional judicial review grounds in the light of Article 8”.
 In McCann v United Kingdom, the ECtHR observed that: 

“The loss of one’s home is a most extreme form of interference with the right to respect for the home. Any person at risk of an interference of this magnitude should in principle be able to have the proportionality of the measure determined by an independent tribunal in the light of the relevant principles under Article 8  of the Convention, not withstanding that, under domestic law, his right of occupation has come to an end” 

Conclusion


The Commission’s submission to the consultation on the Guidance observed that a good system of human rights protection involves consideration of human rights at all levels with the aim of preventing human rights breaches. In this context two specific steps are suggested aimed to improve efficiency and effectiveness of the compulsory purchase process. 
The first step would be to integrate a set of human rights principles (participation, accountability, non discrimination and equality, empowerment of rights' holders and legality of rights) which provide a robust framework for the decision-making process.  
A human rights based approach would ensure that minimum standards are objectively regarded during the compulsory purchase process. It would also help the acquiring authority to make difficult decisions - depriving an individual, a family or business of their property - by ensuring that human dignity, due process and the statutory duties of public authorities are properly balanced.  

For example a human rights based approach would require an acquiring authority to consider Article 8 before the person(s) affected challenges the validity of the order in the Court of Session. Similarly, under this approach, Scottish Ministers should ensure that adequate housing is available before they issue a decision and that those affected by the compulsory purchase have the opportunity to contribute questions such as family housing needs and preferences.

The second step would be to consider and acknowledge the public authority’s legal obligations under the Human Rights Act 1998 (HRA). Section 6 (1) of the HRA provides that ‘it is unlawful for a public authority to act in a way which is incompatible with a Convention right.’ Section 3 of the HRA provides that primary and subordinate legislation must be read and given effect in a way which is compatible with the Convention rights. This means that provisions relating to the use of compulsory purchase must be interpreted in a way which is compatible with the Convention rights. This should be explicitly acknowledged in the Guidance.
For example, a procedural consideration in relation to Article 8 of the ECHR is that the acquiring authority should be able to show that the right to respect for home has been considered, as a compulsory purchase represents an extreme form of interference with this right. The adoption of a HRBA would help to facilitate this responsibility.
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