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The Scottish Human Rights Commission was established by The Scottish Commission for Human Rights Act 2006, and formed in 2008. The Commission is a public body and is entirely independent in the exercise of its functions. The Commission mandate is to promote and protect human rights for everyone in Scotland. The Commission is one of three national human rights institutions in the UK, along with the Northern Ireland Human Rights Commission and the Equality and Human Rights Commission.

0. Executive Summary

0.01
The Scottish Human Rights Commission (the Commission) is an independent mechanisms with responsibility to promote, protect and monitor the implementation of the UN Convention on the Rights of Persons with Disabilities (the Disability Convention) in Scotland. This briefing represents preliminary reflections based on a legal opinion, a literature review and a number of participation events on the Disability Convention in Scotland.
0.02
The Independent Living Movement, the Scottish Government, the Convention of Scottish Local Authorities and NHSScotland have signed a Shared Vision for Independent Living in Scotland. Disabled people have told the Commission and the Equality and Human Rights Commission in Scotland (the Commissions) that independent living is an overarching priority. The realisation of Article 19 is seen as interdependent with other articles in the Disability Convention. As such the Commission believes that the Disability Convention should remain the primary focus to realise the rights of disabled people in Scotland, with the vision and structures for independent living playing a key role in realising those rights.

0.03
There is currently no overarching strategy on independent living in Scotland. The Commission offers preliminary reflections on some relevant areas of law and policy. These include: 
· a view that more could be done to communicate and apply the Human Rights Act and the Disability Convention to advance independent living; 
· that there may be a need to better communicate Scotland’s rights based capacity law; 
· that there are positive structures to advance access to justice for disabled people, but disabled people still have concerns in practice; 
· that accessible transportation, particularly in rural areas is a priority; 
· that there are concerns with a lack of “portability of care” between local authority regions; 
· that the Commission has welcomed a draft Bill on self-directed support but pointed to areas where greater connection with human rights was needed;
· that some people with learning disabilities may continue to be living in residential settings when they could be living independently if adequate support were available; 
· that Scotland’s National Dementia Strategy takes a human rights based approach. 
0.04
In summary, the Commission will continue to gather evidence on areas in which progress is needed, and will promote the participatory development of a National Action Plan on human rights to address those gaps.
0.05
Disabled people have consistently expressed concerns at the impact of the UK Government’s funding cuts on their human rights. Based on a review of best practice, the Commission is currently developing human rights impact assessment process and believes that integrated impact assessment processes will provide a means to ensure that disabled peoples’ rights are taken into account in the process and outcomes of budgetary and other decisions.
0.06
 The Commission notes that the State retains obligations to respect, protect and fulfil human rights, irrespective of the mechanisms and the models of service provision it uses. The Commission has pursued the integration of human rights into public procurement processes in the social care sector and believes that Government and public authorities should take effective steps to ensure the protection of human rights in procurement of public services.
0.07
The mechanisms developed in Scotland to ensure the participation of the Independent Living Movement across the Scottish Government are an important element in complying with Article 4 of the Disability Convention. Some concerns have been expressed at inconsistency in participation at the local level, and for the participation of people living in remote areas. This is something the Commission will consider.
1.  
Introduction 

1.01
The Commission welcomes the present Inquiry into Independent Living by the Joint Committee on Human Rights (JCHR) and the opportunity to submit evidence thereto. As one of the independent mechanisms in the UK under the Disability Convention, the Commission has a role to promote, protect and monitor the implementation of the Disability Convention in Scotland. In furtherance of this role the Commission, and the Equality and Human Rights Commission in Scotland (the Commissions) have commissioned a legal opinion, undertaken a literature review and held a number of participation events
 with a total of over 300 disabled people.
 These three sources form the evidence basis for the present submission. As the Commissions are currently in the process of synthesising information gathered to start the process of developing a parallel report to the UN Committee on the Rights of Persons with Disabilities, the present briefing represents preliminary reflections. In addition the Commission would like to acknowledge the valuable input of the Independent Living in Scotland (ILiS) project and the EHRC in the finalisation of this submission.

2. 
The right to independent living

Should the right to independent living continue to form the basis for Government policy on disability in the UK?

2.01
In each of the participation events which the Commissions have held in Scotland, disabled people and their representative organisations have identified independent living as an “overarching priority”.
 In doing so participants have referenced the broad understanding of independent living promoted by ILiS
 and highlighted that the realisation of Article 19 is interdependent with the realisation of several other rights guaranteed in the Disability Convention. For this reason the Commission is not limited in its submission to a strict interpretation of Article 19, but makes reference in its response to several of the articles of the Disability Convention which are crucial to the full realisation of the right to independent living.
 

2.02
In June 2008, the Scottish Minister for Communities and Sport said, "Independent living is a key priority for this Government. We accept and support the social model of disability and are ambitious and aspirational in our outlook - we want to make choice and control a reality for all disabled people, not just a fortunate few."
 On 8 December 2009, the Scottish Government, the Convention of Scottish Local Authorities (COSLA) and the Independent Living in Scotland (ILiS) Steering Group signed a Shared Vision for Independent Living in Scotland.
 In 2010 NHSScotland became the fourth signatory. That Vision clarified that Independent Living is about choice, control, freedom and dignity, that it covers every aspect of an individual’s life – at work, at home and in the community, and established a model of “co-production” with each signatory an equal partner in an Independent Living Core Reference Group (CRG). The CRG operates across government and is co-chaired by the Scottish Government Director for Strategy and Performance and the Convener of the ILiS Steering Group.

2.03
Central in supporting the realisation of that Vision, and of raising awareness among disabled people of the right to independent living and of the human rights of disabled people more generally has been the ILiS project, and the Independent Living Core Reference Group more broadly. Both have consistently framed their awareness raising, advocacy and policy interventions in terms of the broader Disability Convention. A clear example of this was the Independent Living in Scotland Festival in February 2011, to which the Commission was invited to contribute multi-media resources, facilitate a workshop and give a key-note presentation.
 The Commission understands that the funding for ILiS, secured until 2012, has yet to be extended, and hopes that a solution will be found to enable the continuation beyond that date of the important work which the project has undertaken. The independent Living Movement, and the ILiS project, and the Core Reference Group in particular, as well as the approach increasingly taken by the Scottish Government,
 recognise that independent living requires the respect, protection and fulfilment of all rights guaranteed in the Disability Convention. As such the Commission believes that the Disability Convention, should remain the primary focus to realise the rights of disabled people in Scotland with the Vision and structures for independent living playing a key role in realising those rights.
Do existing policy statements, including the Independent Living Strategy, represent a coherent policy towards implementing the obligations in Article 19 of the UN Disability Convention? Could the current policy be improved? If so, how?

What steps, if any, should the coalition Government, the Scottish Government and other public agencies taken better to meet the obligations in Article 19 and to secure the right to independent living for all disabled people in the UK?

If you consider changes to policies, practices or legislation in the UK are necessary, please explain.

2.04
There is no overarching strategy on independent living in Scotland, although there have been repeated calls for one.
 In considering the appropriateness and effectiveness of current legislation and policy to the realisation of the right to independent living, the Commission wishes to outline the following preliminary reflections based on its work to date to promote, protect and monitor the implementation of the Disability Convention in Scotland:

Legal Protection of the Rights of Disabled People
2.05
The Disability Convention, as the JCHR is aware, has not been incorporated into domestic law. While it may be seen by the courts to be “relevant rules of international law”,
 and therefore applicable as a lens through which to interpret European Convention rights included in the Human Rights Act 1998
 and potentially also the obligations under the Equality Act 2010, the failure as yet to incorporate the Disability Convention does limit the opportunities to enforce the rights therein, including the right to independent living.
 It is however the experience of the Commission that there is significant scope for the Convention rights in the Human Rights Act, such as Articles 3, 8 and 14 to be more clearly communicated and applied more consistently to advance independent living. As the European Court of Human Rights has repeatedly stated “the very essence of the Convention is respect for human dignity and human freedom”.
 As it has further clarified of the element of “private life” alone, for example, these extend to, “aspects of an individual’s physical and social identity including the right to personal autonomy, personal development and to establish and develop relationships with other human beings and the outside world”.
  Or even more broadly “to conduct one’s life in a manner of one’s choosing”. 
  The European Court of Human Rights has for example recognised that “Article 8 is relevant to complaints about public funding to facilitate the mobility and quality of life of disabled applicants” and more broadly, that “the effective enjoyment of many of the Convention rights by disabled persons may require the adoption of various positive measures by the competent State authorities”.
 In its work to date the Commission has sought to address the unfulfilled potential of the Human Rights Act to older people in particular, including older disabled people. As an example of what is possible, the Commission is currently engaged in an ambitious programme of training and capacity building for the social care sector, Care about Rights? As part of this programme the Commission has developed multi-media resources to clearly communicate the relevance of the Human Rights Act and the Disability Convention to people who use services their families and carers; care providers and care workers; and others involved in the police and practice issues of older people’s care and support.

Legal Capacity

2.06
The right to legal capacity (article 12 of the Disability Convention) is indispensible to the right to independent living. In Scotland the Adults with Incapacity (Scotland) Act 2000 (AWIA), takes a human rights based approach and reflects the requirement of the Disability Convention that capacity laws secure a functional, rather than a status based approach to capacity.
 Nevertheless, at least one study, from 2005, suggested that there may be low levels of awareness of the AWIA among health workers.
 Article 12 also clearly requires periodic reviews in which the individual has a right to be heard, an area where some commentators have questioned law and practice in Scotland.
 The Mental Health (Care and Treatment) (Scotland) Act 2003 also introduces a number of steps to advance legal capacity, including advance statements,
 and a right to access independent advocacy.
 A key review of the legislation however pointed to low take up of such measures and recommended greater publicity be given to them.
 Likewise concerns have been raised regarding the electoral registration of older people, including those with dementia, living in care homes. In response the Commission recently launched a campaign, together with the Electoral Commission, and the Care Commission (now Social Care and Social Work Improvement Scotland). The commissions issued a leaflet stating, “It is important that you do not make an assumption about an individual’s capacity to vote or apply a “one size fits all” approach to all residents. Each individual must be assessed on a case by case basis at the time of their decision making and in relation to voting. The fact that an individual has dementia, for example, does not necessarily mean that they will lack capacity to vote on 5 May 2011.”
 
Access to Justice

2.07
A Justice Disability Steering Group (JDSG) was established in Scotland in 2007. The JDSG included the Scottish Government, the Association of Chief Police Officers in Scotland, the Crown Office and Procurator Fiscal Service, the Scottish Court Services, the Law Society of Scotland, the Scottish Legal Aid Board and the Scottish Prison Service. In 2009 a series of consultation events with disabled people were carried out for the JDSG by a range of civil society organisations including Capability Scotland. The results suggested a wide range of concerns remain among disabled people, including physical accessibility of court facilities and lawyers’ premises, availability of relevant information in accessible formats, and communication barriers.
 The report points consistently to an inability of disabled people to access justice due to, among other factors, difficulties in accessing appropriate legal representation, and problems accessing legal aid. 

2.08
During the recent joint participation events, disabled people told the Commissions that people with learning disabilities are concerned about using and accessing the court system, fearing in particular that they would not be provided with the opportunity to speak for themselves.
 The Mental Welfare Commission for Scotland in its Justice Denied report
 expressed concern with the manner in which prosecution authorities may determine that people with learning disabilities who are victims of crime may not be competent or reliable witnesses. As the Mental Welfare Commission notes, the result can be failed prosecutions (frustrating the positive duties to investigate and prosecute sexual offences) and the subjection of the victim to restrictive protection regimes (significantly limiting her ability to live independently). The Mental Welfare Commission made several recommendations on ways in which the Scottish Government, NHS Boards, social work departments, police and professional regulatory bodies can improve protective and judicial responses to people with learning disabilities.
2.09
As the Committee will already be aware from its own Inquiry into the human rights of adults with learning disabilities, the Prison Reform Trust No-one Knows project found that learning disabled offenders experience problems understanding why they are in prison and how to adjust to the prison regime. In response to this report the Scottish Prison service did commit to sustained involvement with the work of the project. 

Accessibility

2.10
During the Commissions’ participation events disabled people told us that accessible transport is a key issue, particularly for those living in rural areas. They reported feeling “trapped” by limited public transport options and the high cost of transport when it is available. This negatively affected their ability to access services, and to participate in society. Participants also reported concerns that service level agreements between local authorities and private transport companies (including bus, ferry and taxi services) are rarely enforced to ensure accessible transport is provided, and it is difficult for disabled people to raise concerns with local authorities. One participant also raised concerns with some train companies in England, which require that she, or a companion, carry her mobility scooter onto the train as hand luggage.

2.11 
A 2006 study by the Scottish Executive found that disabled people remained 50 per cent less likely to make any kind of journey than non-disabled people.
 The Scottish Government has since made bus accessibility a criterion for applications by providers for the Bus Route Development Grant Scheme, as have some local authorities in their contracting practice. The Government has however noted problems in tracking progress.

2.12
In the joint participation events disabled people told the Commissions that there is a need for improved steps to ensure equal access to community services, and for Access Panels to take a more consistent approach across different parts of the country. The closure of public toilets was also raised as a concern, and in particular, the failure to ensure that “comfort schemes” are accessible. These are schemes to provide public toilets through partnership with private service providers such as hotels and pubs in areas where public toilets have been closed. In addition, participants outlined their concerns in relation to access to information, communication and the physical environment.

“Portability” of Care

2.13
In March 2010 the Scottish Government estimated that 66,222 disabled people access home care and support in Scotland.
 At present the Ordinary Residence rule determines which local authority area pays for an individual’s community care package.
 COSLA itself has also recognised that “the level at which people begin to pay charges [for non-residential social care services] varies significantly across local authorities”.
 As a result COSLA has developed some guidance which attempts to develop a framework within which local authorities make decisions on charging for non-residential social care services.

2.14
Disabled people have expressed concern to both of the Commissions in Scotland and to the ILiS project about problems in the portability of care which include variations in eligibility criteria between local authorities, requirements for different assessments in different areas meaning a lack of assurance on similar level of provision and variation in charging for community care meaning that it may be financially unviable for disabled people to move. It has been suggested that this results in barriers to disabled people accessing work and higher education in other local authorities, as well as generally exercising their right to freedom of movement and choice of residence within the country. The Independent Living Movement in Scotland has called for a human rights based approach to portability of care that identifies and then removes this barrier to their right to independent living, and that this should be progressed together with disabled people.
 

Self Directed support

2.15
In December 2010 the Scottish Government published a draft Bill on self-directed support. The Bill is premised on principles of increased choice, control, independence and dignity. The Commission broadly welcomed the Bill, welcoming the introduction of self directed support as a positive step towards increasing independent living but reiterated that the intentions of the Bill do not overshadow the obligations of the state to respect, protect and fulfil human rights – including through adequate support and safeguards to ensure care and support is provided at a level which does not fall below minimum thresholds. The Commission recommended that the Bill include a duty on local authorities to have regard to the right to independent living, with appropriate assistance and support to make informed choices. The Commission also recommended that clauses in the Bill which provided for assistance in decision making to those who may “benefit” from it due to “mental disorder” or “difficulties in communicating due to physical disability” should be clearly linked to legal protections for legal capacity in decision making. Further, concern was expressed at the proposed blanket exclusions from eligibility for self directed support and direct payments of categories of persons such as those subject to compulsion orders, emergency or short term detention certificates, supervision and treatment orders.

People with Learning Disabilities and intellectual disorders

2.16
In 2000 the Scottish Executive reviewed services available for people with learning disabilities and autistic spectrum disorders. The Same as You?
 Included 29 recommendations relating to many aspects of independent living, including the right of people with learning disabilities to a voice, to support, and to live the life of their choosing. Recently the first phase of a 10 year on-going evaluation was launched. That report noted a range of improvements since 2000, including an increase in living in the community, with more than 1000 people with learning disabilities having moved from hospitals to social housing, and local area coordinators supporting community living in over 80 per cent of local authorities. However the evidence also points to areas where more progress is needed. For example the evidence gathered indicates that there is not currently enough short break provision for people with learning disabilities and their carers.
 In a 2008 report, the Mental Welfare Commission for Scotland considered that “there is a large group of people who could move out of hospital if appropriate support was available. There is a clear need for health boards and local authorities to agree local strategies to develop the services necessary to enable people to move on from hospital.”
 In addition it has been estimated that around 869 people with learning disabilities, many of whom are under 55, were resident in care homes for older people in 2009.

2.17
Scotland’s National Dementia Strategy, adopted in 2010 includes explicit commitments to apply human rights based approach principles of participation, accountability, non-discrimination, empowerment and legality (the so-called PANEL approach which the Commission has promoted).
 This built on work of the Cross Party Group on Alzheimer’s at the Scottish Parliament, supported by the Commission and the organisation Alzheimer Scotland, to produce a Charter of Rights for People with Dementia and their Carers.

Summary

2.18
A range of positive steps have been taken in Scotland in respect of a range of elements of the right to independent living. Nevertheless evidence in many areas suggest progress remains necessary, and gaps remain. The Commission will seek to identify these as part of its role as an independent mechanism under the Disability Convention, and in its broader work to map the state of human rights in Scotland.
 The Commission will use this evidence basis to promote an inclusive process to develop Scotland’s National Action Plan on Human Rights, with the participation of the population, including disabled people, as well as the Government, Parliament and all of those who have the responsibility to realise human rights. The Commission believes all of those with responsibility for the realisation of human rights of disabled people in Scotland should support the development of a National Human Rights Action Plan to address gaps in structural steps, processes and outcomes required to realise those rights. 
2.19
The Core Reference Group is an important vehicle to implement a cross-government approach to independent living, in co-production with the Independent Living Movement and other key partners such as local authorities. While a number of the strategic and policy steps taken by the Government have been impairment or context specific, the Equality Unit, as focal point for the Disability Convention in Scotland, has coordinated efforts across Government in the preparation of Scotland’s input to state reporting under the Disability Convention. It is to be hoped that this role of focal point will continue to coordinate efforts to implement the Disability Convention and ensure a coherent approach to realising the right to independent living, together with the rest of the Disability Convention. 

3.
Impact of funding on the right to independent living

The Committee would particularly welcome evidence on these recent developments:

· The decision, announced in the CSR, to remove the mobility component of Disability Living Allowance for all people living in residential care

· Changes to the Independent Living Fund

· "the Big Society"

· Restrictions on local authority funding, social care budgets and benefits reassessments

· Increased focus on localisation and its potential impact on care provision, and specifically, on portability of care and mobility for disabled people

· What impact does funding have on the ability of the UK to secure the right to independent living protected by Article 19 of the UN Disability Rights Convention? 

· How will recent policy and budgetary decisions impact on the ability of the UK to meet its obligation under Article 19 to protect the right of all persons to independent living?

3.01
There is significant concern among disabled people regarding the current and future impact of the cuts introduced by the UK Government, and their impact on budgets at the Scottish and local levels. Participants at the Commissions’ involvement events have consistently expressed concerns at the impact of reductions in public spending on the rights of disabled people, both through reduced funding for disabled people’s organisations and through cuts to service provision. Participants at the Commissions’ first participation event in January 2010 felt that the positive work to achieve independent living is most at risk in the next five to ten years as a result of budget cuts. One participant spoke of an experience where a local authority had cut services for disabled people, including in-home or community care services through the night, including support for toileting and changing people who are incontinent.

3.02
According to research conducted for the EHRC in Scotland, figures which were provided by seven local authorities in Scotland showed a four per cent decrease in funding to disability groups already between 2008/2009 and 2009/2010, with most local authorities at that time predicting further decreases in funding from 2010/2011 onwards.

3.03
Participants in the Commissions’ participation events have reported a lack of information and participation for disabled people in decisions on the prioritisation of increasingly scarce resources, as well as failures to take into account the impact of decisions on the rights of disabled people, including their right to independent living. It was felt that decisions to cut services are at times being made with such haste that alternatives to stopping services outright are simply not being considered. An example was given of “lunch clubs” which provide an important opportunity for disabled people in remote areas to socialise which are being cut without considering whether they could be facilitated by voluntary groups, if the council were able simply to provide access to the facilities.

3.04
The Commission is currently pursuing the development of a human rights impact assessment process, based on a review of practice across the UK and elsewhere in the world.
 The intention is to pursue the development of integrated impact assessment methodology, in partnership with EHRC and local authorities, to promote a human rights based approach to the process, and assessing the outcomes of, decision making. The Human Rights Act, the Disability Convention and other international standards can be used more effectively and consistently as a framework for decision making, helping to ensure a participatory decision making process, better human rights outcomes, and decreasing the need for and likely success of judicial challenge to those decisions.
 The Commission believes that the development and implementation of integrated equality and human rights impact assessment processes will provide a means to ensure that the rights of disabled people, as well as others, are taken into account in decisions on the prioritisation of resources as well as other decisions.
3.05
With respect to the “Big Society”, the emphasis on local decision making and on the role of volunteering in the delivery of services the Commission notes that States may pursue a variety of means to implement their human rights obligations, but retain obligations to respect, protect and fulfil those rights.
 In general, human rights law does not require the State to be the provider of services for the realisation of human rights however the State retains its obligations under the human rights framework regardless of the contracting out of services. The State must ensure that appropriate measures of monitoring and accountability are in place in order that individual’s rights are protected; and it retains the duty to provide services where individuals would not otherwise have access to sufficient services to safeguard their human rights. It is evidently the case, as ILiS notes in its submission
 that many disabled people will require support in order to participate in the “Big Society”. Without sufficient empowerment of people to enable exercise their rights, and sufficient accountability, including monitoring as well as inclusive models such as co-production, the “Big Society” may risk reinforcing, rather than removing, inequalities in the realisation of rights as those who face the most significant barriers to realising their rights will likely also face the most significant barriers to contributing to the “Big Society”. 
3.06
Increasingly the development of the human rights framework recognises that non-state actors, such as private sector bodies, also have human rights responsibilities to respect human rights and that the State has a duty to foster such a culture of respect.

3.07
Section 6 of the Human Rights Act states “It is unlawful for a public authority to act in a way which is incompatible with a Convention right”. This applies to public authorities or to “any person certain of whose functions are functions of a public nature”. As JCHR is aware, the courts have tended to interpret the test of “functions of a public nature” narrowly.
 Nevertheless, the protection of human rights can be promoted in service provision through commissioning and procurement processes as they are undertaken by public authorities.  This has been explored in Scotland in relation to social care procurement and commissioning where recent guidance makes extensive reference to human rights. 
  In addition there are some specific rules in EU procurement Directives which allow Member States to reserve the right to participate in schemes to award public contracts to “sheltered workshops or provide for such contracts to be performed in the context of sheltered employment programmes”.

3.08
Concerns with the commissioning and procurement of social care related both to a  lack of consultation and participation with the users of services, and in some cases with a driving downward, rather than upward, of standards of service provision. In response the Scottish Government and COSLA published Guidance on Social Care Procurement to address these issues.
 The Commission is pleased that, in line with its contribution to the process of developing guidance, human rights are referenced throughout. The Guidance has opened the door to human rights being incorporated into the service specifications, the selection and award criteria and contractual clauses. In this way it is a progressive piece of guidance highlighting both the relevance and the way in which human rights can be integrated and become part of the fabric of the commissioning, procurement and delivery of services. The Commission has maintained an interest in integrating human rights protections in procurement guidance, recently drafting a consultation response on behalf of the European Group of National Human Rights Institutions to the European Commission Green Paper on the modernisation of EU public procurement policy.
 The Commission believes that Government and public authorities should take effective steps to ensure the protection of human rights in the procurement of public services.
4.
Participation and Consultation

What steps should the Government take to meet its obligations under the Disability Rights Convention to involve disabled people in policy development and decision-making, including in budget decisions such as the Comprehensive Spending Review?

Are the current arrangements for involvement of disabled people in policy development and decision-making working?

4.01
As indicated above, the Commission believes that the development of integrated equality and human rights impact assessment processes, as a mechanism for to ensure human rights are effectively taken into account in the prioritisation of resources, as well as in the development of law and policy, is one mechanism which should be pursued by Governments and other public authorities.
4.02
As the JCHR is aware, Article 4 of the Disability Convention requires the State to consult closely with and actively involve disabled people and their representative organisations in the development of laws and policies that implement the Disability Convention and when they are making decisions that involve issues that relate to disabled people. The mechanisms which have been developed to integrate independent living, and the participation of the Independent Living Movement across the Scottish Government represent an important element in fulfilment of that requirement. 
4.03
A number of those who have taken part in the Commissions’ participation events, and others with whom the Commission has consulted, have expressed the view that participation at local levels varies across local authorities.
 Similarly, a national research project in 2007 concluded that, “Many local authorities had structures in place for consulting with and involving disabled people.  This included forums and partnerships within the community planning partnership, or dedicated equality forums and networks.  However, we received little evidence that disabled people had been involved in or consulted on funding decisions.  In some (generally city) authorities, there was evidence of consultation, but this was not the norm.”
 In addition, participants in a series of webcast consultations which focussed on rural areas told the Commissions that they felt excluded from decision-making and advisory groups and organisations.
 In continuing its role as an independent mechanism under the Disability Convention the Commission will consider whether the mechanisms for consultation and participation of disabled people at local levels and those for the participation of people in rural areas are adequate.
5.
Monitoring the effective implementation of the Convention

What steps should Government take to ensure that disabled people’s views are taken into account when drafting their reports to the UN under the UNCRPD?

As part of the national monitoring mechanism, what steps should the EHRC, NIHRC and SHRC take to ensure that the Convention is implemented effectively?

5.01
In its role as an independent mechanism under the Disability Convention, the Commission has worked jointly with the EHRC in Scotland and has commissioned a legal opinion on the compatibility of the law of Scotland with the Convention, it has undertaken a non-legal literature review, and has co-hosted a number of participation events to gather the views of disabled people in Scotland. Joint reports of these events have been provided to and publicised with disabled people and DPOs to raise awareness of the Convention and the role civil society should play in monitoring its implementation.  It has also held a capacity building event for national civil society organisations on the UN treaty body system, the preparation of parallel reports and the use of individual communications mechanisms such as that in the Optional Protocol to the Disability Convention, and participated in a wide range of events to raise awareness of the Convention and its Optional Protocol. In the coming months the Commission, in partnership with the EHRC in Scotland, will draft its parallel report to the UN Committee on the Rights of Persons with Disabilities, and continue its efforts to promote, protection and monitor the implementation of the Convention. The Commission will use the information it gathers through monitoring the implementation of the Disability Convention as one element of the evidence basis to pursue the development of Scotland’s National Action Plan on Human Rights.
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� The reports from the participation events in January 2010 and March 2011 are submitted as annexes to the present paper. See The UN Convention on the Rights of Persons with Disabilities in Scotland, report of the joint information and consultation event in Glasgow, 22 January 2010, Scottish Human Rights Commission, Equality and Human Rights Commission, Office for Disability Issues, Scottish Government; Being part of Scotland’s story under the Disability Convention, the report of the joint Commissions’ participation event with disabled people in Scotland about the United Nations Convention on the Rights of Persons with Disabilities, Scottish Human Rights Commission and Equality and Human Rights Commission, April 2011.


� For more information on the Commission’s activity as an independent mechanism under the Convention see � HYPERLINK "http://www.scottishhumanrights.com/ourwork/crpd/CRPDbackground" ��http://www.scottishhumanrights.com/ourwork/crpd/CRPDbackground� 


� Supra n 1.


� See ILiS response to UK Joint Committee for Human Rights: Inquiry into the implementation of the Right of Disabled People to Independent Living, April 2011, paras 1.4-1.5.


� ILiS’ definition of independent living demonstrates clearly the indivisibility and interdependence of all human rights and encompasses elements which are relevant to, among others article 4 (general obligations), article 8 (awareness raising), article 9 (accessibility), article 12 (legal capacity), article 13 (access to justice), article 18 (liberty of movement), article 19 (independent living), article 20 (personal mobility), article 24 (education), article 25 (health), article 27 (work and employment), article 28 (adequate standard of living and social protection), article 29 (participation in political and public life), article 30 (participation in cultural life, recreation and sport).


� Scottish Government Disability Equality Scheme 2008-11, Annual Report 2010, (including a report on Scotland’s progress under the UN Convention on the Rights of Persons with Disabilities), � HYPERLINK "http://www.scotland.gov.uk/publications/2010/12/24082632/6" ��http://www.scotland.gov.uk/publications/2010/12/24082632/6� 


� � HYPERLINK "http://www.scotland.gov.uk/Publications/2010/03/29164308/1" ��http://www.scotland.gov.uk/Publications/2010/03/29164308/1� 


� � HYPERLINK "http://www.scottishhumanrights.com/ourwork/crpd/crpdparticipation" ��http://www.scottishhumanrights.com/ourwork/crpd/crpdparticipation� 


� Supra n 6, the Scottish Government is increasingly framing action to implement its Disability Equality Scheme through the lens of the Disability Convention.


� Independent Living in Scotland, a policy scoping study, prepared for the Disability Rights Commission by Reid Howie Associates, 2007, p 125 et seq; ILiS, Ready for Action, 2009, p 3.


� As Baroness Hale of Richmond observed in ZH (Tanzania) v Secretary of State for the Home Department [2011] UKSC 4, at paras 21-23 ECHR obligations should be interpreted in harmony with the general principles of international law and, per Article 31(3) of the Vienna Convention on the Law of Treaties 1969, “any relevant rules of international law applicable between the parties”, in particular the rules concerning the international protection of human rights (citing Neulinger & Shuruk v Switzerland, application 41615/07, Grand Chamber decision, 6 July 2010).


� The European Court of Human Rights has referred to the Convention in, among others, cases involving reasonable accommodation (Glor v Switzerland, (application no. 13444/04) judgment of 30 April 2009); guardianship, legal capacity and voting rights (Alajos Kiss v Hungary, (application no. 38832/06), decision of 20 May 2010).
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