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The Scottish Human Rights Commission was established by The Scottish Commission for Human Rights Act 2006, and formed in 2008. The Commission is a public body and is entirely independent in the exercise of its functions. The Commission is the national human rights institution (NHRI) for Scotland with a mandate to promote and protect human rights for everyone in Scotland. The Commission is one of three NHRIs in the UK, along with the Northern Ireland Human Rights Commission and the Equality and Human Rights Commission. In June 2010 the Commission was accredited with “A” status by the International Coordinating Committee of NHRIs and in May 2011 the Commission was elected to chair the European Group of NHRIs.

I. Introduction 
The Scottish Human Rights Commission (the Commission) welcomes the opportunity to submit comments to the Scottish Government Consultation on Proposals for Regulations relating to Investigations (the Proposals). 
As stated in previous submissions,
 the Commission believes that the development of a single police force and oversight structures in Scotland is a unique opportunity to embed human rights into the new police structure, among other things, to better ensure that the police and the Scottish Government) comply with their obligations under the Human Rights Act 1998.
 The Commission is concerned that the Proposals may not meet the Convention requirements in its current form.
In this submission the Commission will focus on the general functions of the Police Investigations and Review Commissioner (PIRC) in relation to the Proposals and the investigation obligations that may arise from the European Convention on Human Rights (the Convention), particularly under Article 2, 3 and 8 of the Convention. In line with our general duty, the Commission will highlight examples of best practice and provide specific recommendations for ensuring that the Proposals meet the Convention and other human rights requirements.
 
II. Proposals for the Regulations
As a general point the Commission would like to highlight that the Proposals fail to make any reference to the essential requirements that must be met in order for the Scottish Government to discharge their procedural obligations under Article 2 and Article 3 of Convention. The requirement for 
effective official investigation where individuals have been killed or seriously injured as a result of actions of state agents is settled jurisprudence of the European Court of Human Rights. In these circumstances the investigation must be:
· independent 
· effective 
· prompt 
· open to public scrutiny 
· and involve the victim or victim’s family (where the victim is deceased)
 

The State has also positive obligations under Article 8 to safeguard the individual's physical integrity and this may extend to questions relating to the effectiveness of a criminal investigation.
 Therefore, it is vital to underline that the Proposals/Regulations must meet the essential requirements for an effective investigation under Articles 2 and 3 of the Convention and, in particular, guarantee the independence of the PIRC, provide the PIRC with adequate investigatory powers of disclosure and attendance of witnesses, provide a level of public scrutiny of the PIRC’s investigation process and ensure the involvement of the victim or victim’s family (where the victim is deceased). Adequate training and guidance on the requirements of these obligations under Articles 2, 3 and 8 of the Convention should be provided. 
Recommendation 1: The Scottish Government should ensure that the Proposals meet the essential requirements for effective investigation under Article 2 and Article 3 of Convention as well as under Article 8 of the Convention. 

Specific points

Referring incidents to the PIRC
Paragraph 7 of the Proposals state that the regulations will require the SPA and the chief constable to refer all “serious incidents involving the police to the PIRC unless the serious incident
 is:
a. a circumstance involving the use of a weapon specified in regulations;

b. some other circumstance involving the SPA, the Police Service or a person serving with the police which is specified in regulations.
There is not apparent justification from the Government’s Proposals for excluding these two categories from the requirement that the SPA or the chief constable refer ‘serious incidents’ to the PIRC. It is important to note that a serious incident involving a weapon has the potential to engage Article 2, 3 and/or Article 8 of the Convention. In this scenario an obligation to investigate may arise in relation to this category (a). The Commission believes that the second excepted category (b) lacks transparency and gives wide discretion to the Scottish Ministers in this situation. 
Recommendation 2: The Scottish Government should explain why the two categories of serious incident set out in para. 7 of the Proposals have been excluded from the requirement that the SPA or the chief constable refer serious incidents to the PIRC. Particularly, considering that category a)  may require an obligation to conduct an effective investigation. 
Paragraph 8 of the Proposals declares that “To avoid confusion about who refers incidents the regulations will provide that serious incidents involving the police will be referred to the PIRC by the chief constable and serious incidents where the Authority’s staff are involved will be referred by the Authority.” 
While the Proposals seek to clarify the responsibility for referring serious incidents to the PIRC, the proposals fail to address the position where the chief constable decides not to refer an incident to the PIRC on the ground that the chief constable does not consider the incident to constitute a ‘serious incident involving the police’ for the purposes of the 2012 Act, but which the SPA thinks should be referred to the PIRC. In these circumstances under the Proposal, the SPA will be excluded from referring the incident to the PIRC for investigation.

Recommendation 3: The Scottish Government should insert the caveat to the referral arrangements for serious incidents in para 8 that in the event that the chief constable decides not to refer an incident to the PIRC which the SPA considers to be a ‘serious incident involving the police’, the SPA may itself refer the serious incident to the PIRC. 

Paragraph 9 of the Proposals explains the role of the Procurator Fiscal in relation to all sudden, suspicious and unexplained deaths and notes that in certain circumstances, the Procurator Fiscal may ask the PIRC to carry out an investigation of a particular case. The Commission welcomes this approach. However, the Regulations must ensure that the PIRC’s powers of investigation are not fettered in these types of cases and that they fully comply with the requirements of Article 2 of the Convention. 
Recommendation 4: The Regulations should make clear that any independent investigation by the PIRC into the circumstances of a death where the police are involved must fully comply with the requirements of Article 2 of the Convention. 

Paragraph 10 of the Proposals state that there will be a requirement in the Regulations that the PIRC investigate serious incidents “where a person who has had direct or indirect contact with the police has died” and that “there must be an indication that the contact may have caused or contributed to the death.” However, the 2012 Act is broader in its terms in relation to this type of serious incident. It defines such serious incidents as circumstances in which, or in consequence of which, a person who has had direct or indirect contact with a person serving with the police has died or sustained serious injury and there is an indication that such contact may have caused (directly or indirectly) or contributed to the death or serious injury. It is vital that the Proposals ensure that the State meets its procedural obligations under (Articles 2, 3 and 8) the Convention. 
Recommendation 5: The Scottish Government should consider including the whole wording of the 2012 Act and require the PIRC to investigate serious incidents where a person who has had direct or indirect contact with a person serving with the police has died or sustained serious injury where there is an indication that such conduct may have caused (directly or indirectly) or contributed to the death or serious injury. 
Consideration should also be given to including in the Regulations the explicit requirement that the victim or the victim’s family (in the case of a deceased person) be involved in the investigation process in order to safeguard his/her legitimate interests.
Paragraph 11 of the Proposals state that the Regulations will give the PIRC discretion: 

i. to decide whether or not to investigate all other “serious incidents” or “matters in the public interest”; and

ii. to make recommendations to the Police Service or the SPA regarding how to proceed with a case where the chief Constable or the SPA has referred an incident to the PIRC.

It is important that the PIRC is given the discretion to decide which incidents and matters to investigate. However, it is equally important that the PIRC’s decision-making process is open, transparent, objective and independent to ensure accountability and public confidence. 

Recommendation 6: The PIRC’s decision-making process regarding which incidents or matters to investigate should be open, transparent, objective and independent to ensure accountability and public confidence in line with human rights principles and obligations.  

Therefore, the Regulations should include a requirement that the PIRC gives reasons,  at least to those affected, for a decision not to investigate any “serious incident” involving a person serving with the police or “matter in the public interest”. 
The Commission believes that this type of requirement would provide public confidence in the decision making process and increase accountability, thus enhancing compliance with Article 2, 3, and 8 obligations. 
In cases where the PIRC makes recommendations to the Police Service or the SPA regarding how to proceed with a case where the chief constable or the SPA has referred an incident to the PIRC, the Scottish Government should clarify if the Police Service and/or SPA are required to comply with the PIRC’s recommendations (and include with some form of sanction for non-compliance) or whether such compliance is discretionary.

Recommendation 7: The Regulations should require the Police Service or SPA to comply with the PIRC’s recommendations regarding how to proceed with a case where the chief constable or the SPA have made a referral.
Best practice suggests that an independent organisation, which reviews the complaints made by members of the public regarding the police, will benefit by an explicit power to conduct more general reviews of police practices and policies. In Northern Ireland, for example, the Police Ombudsman has an explicit power to make reports to the chief constable and the Northern Ireland Policing Board on matters concerning police practices and policies, which the Ombudsman has identified as problematic from investigations.
 This power has been used to positive effect to remedy systemic or repeated police failings.
 
While it appears that the PIRC will be able to conduct such reviews of police practices and policies pursuant to his power to investigate “matters in the public interest” under the 2012 Act, consideration should be given to explicitly including in the Regulations such a power (to conduct more general reviews of police practices and policies in Scotland). 
Recommendation 8: The Regulations should explicitly state the PIRC’s power to conduct reviews and make reports to the chief constable and the SPA on matters concerning police practices and policies, where the Commissioner identifies systemic or repeated failings. This could be integrated in the existing PIRC’s powers to conduct investigations in the public interest. 

Other circumstances which may be investigated
Paragraph 13 of the Proposals state the Regulations will include “circumstances in which a person serving with the police has, in the execution of their duties, used any item to cause or attempt to cause a member of the public an injury which is not serious”. Paragraph 14 explains that the intention is to include circumstances where a person serving with the police has used an item other than police issued officer safety equipment or police issued weapons in the course of his/her duties. The inclusion of this category within the definition of ‘serious incident’ is welcome. However, the Proposals state that the Regulations will not require the SPA or the chief constable to refer such incidents to the PIRC but will instead give them the discretion to refer such incidents where they deem an independent investigation to be ‘appropriate’.
 

It is important to note that, although this wide discretion may be appropriate given this category of incidents is clearly intended to be lower level in terms of harms caused, such incidents still have the potential to engage Article 3 and/or Article 8 of the Convention. As a consequence, an obligation to investigate may arise in relation to this category of incidents. 
The Commission reminds the Scottish Government that circumstances in which a person serving with the police has, in the execution of their duties, used any item to cause or attempt to cause a member of the public an injury which is not serious’ may engage Article 3 and/or Article 8 of the Convention with the result that an obligation (rather than a discretion) to investigate may arise. 
Assistance and cooperation

Paragraph 16 of the Proposals requires the chief constable and the SPA to co-operate with and assist the PIRC in the course of his / her investigations. This important duty of co-operation and assistance is welcome. However, the Commission considers that in order to assure, and not assume, that the investigation will meet Convention requirements the Regulations should include an explicit requirement that the chief constable and SPA allow the PIRC access to ‘persons serving with the police’ who may have information that may assist with an investigation.

Recommendation 9: The Regulations should include an explicit requirement that the chief constable and SPA allow the PIRC access to ‘persons serving with the police’ who may have information that may assist with an investigation.
Other weapons
Paragraph 18 of the Proposals lists batons and CS spray as ‘other weapons’. The Proposals make no reference to either Tasers or attenuating energy projectile impact rounds (AEPs), both potentially lethal weapons.
 
The Commission would like the Scottish Government to confirm whether Tasers and AEPs are included in the definition of firearms for the purposes of the definition of a ‘serious incident’ under the 2012 Act. If this is not the case, the Commission recommends that the Regulations include both Taser and AEPs within the definition of ‘other weapons’ for the purposes of the definition of a ‘serious incident’ under the 2012 Act. 
In addition, the Proposals indicate that not all incidents where these ‘other weapons’ are used must be referred to the PIRC. Rather, the chief constable and the SPA will have the discretion to decide whether an independent investigation by the PIRC would be ‘appropriate’ where such ‘other weapons’ have been used. No guidance is given as to the criteria that will be applied by either the chief constable or the SPA in deciding whether an independent investigation would be ‘appropriate’. The Commission is concerned that this gives considerable discretion to the chief constable and/or the SPA which may lead to claims of lack of transparency and inadequate independent accountability. 
All of the weapons referred above (batons, CS spray, Tasers and AEPs) have the potential to cause serious and potentially lethal injury, raising significant issues under Articles 2, 3 and 8 of the Convention. In these cases, there may be a duty to conduct an effective investigation into the police use of any of these weapons. The Scottish Government should consider imposing a duty that the chief constable automatically refers all incidents where such weapons have been used by the police to the PIRC and allow the PIRC to decide whether or not to conduct an independent investigation or to refer the incident back to the chief constable for internal review. This practice reflects the current procedure adopted in Northern Ireland.
Recommendation 10: The Regulations should require that (i) all uses of Taser or AEPs are automatically referred to the PIRC to decide whether to conduct an independent investigation; and (ii) the chief constable and the SPA monitor all other uses of force by the Police Service and refer any incident which appears to raise human rights concerns to the PIRC. 

III. Conclusion 
The Commission is concerned that in their present form the Proposals may not meet the Convention requirements. The Commission believes that a greater focus on Article 2,3 and 8 of the Convention is required for the Regulations about procedures relating to investigations being carried out by PIRC into serious incidents and matters in the public interest. Human rights standards are essential to both achieving the fundamental purpose of policing and ensuring public confidence. In this submission, the Commission makes ten specific recommendations relative to the Proposals–and a number of questions are posed to the Scottish Government. The recommendations are:

Recommendation 1: The Scottish Government should ensure that the Proposals meet the essential requirements for effective investigation under Article 2 and Article 3 of Convention as well as under Article 8 of the Convention. 

Recommendation 2: The Scottish Government should explain why the two categories of serious incident set out in para. 7 of the Proposals have been excluded from the requirement that the SPA or the chief constable refer serious incidents to the PIRC. 
Recommendation 3: The Scottish Government should insert the caveat to the referral arrangements for serious incidents in para 8 that in the event that the chief constable decides not to refer an incident to the PIRC which the SPA considers to be a ‘serious incident involving the police’, the SPA may itself refer the serious incident to the PIRC. 

Recommendation 4: The Regulations should make clear that any independent investigation by the PIRC into the circumstances of a death where the police are involved must fully comply with the requirements of Article 2 of the Convention. 

Recommendation 5: The Scottish Government should consider including the whole wording of the 2012 Act and require the PIRC to investigate serious incidents where a person who has had direct or indirect contact with a person serving with the police has died or sustained serious injury where there is an indication that such conduct may have caused (directly or indirectly) or contributed to the death or serious injury. 

Recommendation 6: The PIRC’s decision-making process regarding which incidents or matters to investigate should be open, transparent, objective and independent to ensure accountability and public confidence in line with human rights principles and obligations.  As such, the Regulations should include a requirement that the PIRC gives reasons, at least to those affected, for a decision not to investigate any “serious incident” involving a person serving with the police or “matter in the public interest”. 
Recommendation 7: The Regulations will require the Police Service or SPA to comply with the PIRC’s recommendations regarding how to proceed with a case where the chief constable or the SPA have effectuated a referral.
Recommendation 8: The Regulations should explicitly state the PIRC’s power to conduct reviews and make reports to the chief constable and the SPA on matters concerning police practices and policies, where the Commissioner identifies systemic or repeated failings. 
Recommendation 9: The Regulations should include an explicit requirement that the chief constable and SPA allow the PIRC access to ‘persons serving with the police’ who may have information that may assist with an investigation.
Recommendation 10: The Regulations should require that (i) all uses of Taser or AEPs are automatically referred to the PIRC to decide whether to conduct an independent investigation; and (ii) the chief constable and the SPA monitor all other uses of force by the Police Service and refer any incident which appears to raise human rights concerns to the PIRC. 

The Commission would be pleased to answer any queries that the Scottish Government may have in relation to this submission. 

SHRC 

� Letter to Cabinet Secretary for Justice on the Single Police Service for Scotland, 31 October 2011, and submission letter to the Justice Committee on the Police and Fire Reform (Scotland) Bill (the Bill) in March 2012. 


� Section 6 of the Human Rights Act 1998, requires all public authorities – including the police – to act in a way which is compatible with the individual rights and freedoms contained in the European Convention on Human Rights (ECHR).


� The Commission acknowledges the contributions from Jane Gordon (former Human Rights Advisor for the Northern Ireland Policing Board) in informing this submission. 


� For further detail refer to Letter to Cabinet Secretary for Justice on the Single Police Service for Scotland, 31 October 2011, and submission letter to the Justice Committee on the Police and Fire Reform (Scotland) Bill (the Bill) in March 2012.


� See Osman v. the United Kingdom, judgment of 28 October 1998


�  A “serious incident involving the police” is defined under the 2012 Act


� Police (Northern Ireland) Act 2000 s.63.


� See, for example, the Police Ombudsman’s report, Police Identification in Northern Ireland: A Report under section 60A of the Police (Northern Ireland) Act 2000, March 2006. The Report made a number of recommendations related to improving police identification.


� Proposals, para.15.


� For a discussion on Tasers see: FRAMEWORK OF RESPONSIBILITIES FOR TASER ROLL-OUT, SHRC (2010).  In September 2010 the Commission has drafted a FRAMEWORK OF RESPONSIBILITIES FOR TASER ROLL-OUT and shared it with the Scottish Government and other 12 public bodies and representatives of police forces (ACPOS, ASPS, SPF, SPSA) for feedback and implementation. 
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