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The Scottish Human Rights Commission was established by the Scottish Commission for Human Rights Act 2006, and formed in 2008. The Commission is a public body and is entirely independent in the exercise of its functions. The Commission mandate is to promote and protect human rights for everyone in Scotland. The Commission is one of three national human rights institutions in the UK, along with the Northern Ireland Human Rights Commission and the Equality and Human Rights Commission, and is Chair of the European Network of National Human Rights Institutions.
1.  Introduction 
The Scottish Human Rights Commission (SHRC) welcomes this opportunity to give evidence before the Welfare Reform Committee on austerity and human rights.  We have provided this submission to assist the Committee in understanding the potential human rights impacts of the recent welfare reform measures.  The Commission is concerned that a number of the measures will have a deleterious and retrogressive effect on the enjoyment of human rights.  Similar concerns have been raised by the UK Joint Committee on Human Rights which criticised the UK Government for a lack of information on how it had assessed the human rights and equality impact of what became the Welfare Reform Act 2012.

The measures are deep and wide and will affect large numbers of the population, both those out-of-work and in employment.  Consistent evidence and testimony indicates that disadvantaged and marginalised groups including women, children, disabled people, older people, ethnic minorities, migrants and refugees will be disproportionately affected by the measures. Recent research supported by the Scottish Parliament indicates that these cuts are anticipated to have the most severe impact on those in the most deprived areas.
  The main elements of the Act introduce a streamlined Universal Credit payment, transfers Disability Living Allowance into the Personal Independence Payment (PIP), and brings a “fairer approach” to Housing Benefit.  It also removes some or all of child benefit for households where one parent is earning more than £50,000. 
There are currently a number of Judicial Review challenges to the welfare reform measures in England.

2. Domestic Protection 
Civil and political rights are brought into Scotland’s constitutional framework via the Scotland Act 1998, which embedded the Human Rights Act 1998 (HRA) into the devolutionary settlement. Under the Scotland Act, the Scottish Parliament may not pass laws which are incompatible with the rights in the HRA
 and the Scottish Government may not make law or do anything else which is incompatible with the HRA.
 Under the HRA, public authorities too are prohibited from acting in a manner incompatible with the rights of the European Convention on Human Rights (ECHR) which are included within the HRA.
  

3. European Convention on Human Rights (ECHR) 
Article 2 & 3 – the right to life and freedom from torture and inhuman or degrading treatment or punishment
Article 3, which is an absolute right from which no derogation or exception is permitted at any time, prohibits torture and inhuman or degrading treatment or punishment and requires positive measures for protection from ill treatment. As the European Court of Human Rights (ECtHR) has stated in a case involving the United Kingdom, a wide range of state conduct can be considered to breach Article 3, and it will depend inter alia on the level of severity of the ill-treatment and the effect that it has on the victim, taking into account her age, health and mental and physical condition.
 The House of Lords has held that refusal of financial support, including refusal of access to accommodation or food may breach Article 3 where the individual would otherwise be destitute.
 
Article 2 protects the right to life and like Article 3 cannot be derogated from even in times of war or other public emergency. The UN Human Rights Committee has found that under the right to life states should take “all possible measures to…increase life expectancy”, including eliminating malnutrition.
 In a Scottish case at the House of Lords it was considered the right to life could be relevant in situations where the quality of housing or accommodation was so bad that it imperilled the life of residents.
  
The implementation of welfare reform measures has reportedly seen some critical services cut or severely reduced to ‘life and limb’ provision only and as a result many people may be at risk of being subject to harm, neglect or social isolation. In other instances the measures may render people homeless or destitute.  There has reportedly been a marked increase in the use of food banks in Scotland in part due to the austerity measures.
 In extreme cases the cumulative impact of a number of these measures may amount to a breach of Articles 2 or 3 the Convention.

Article 8 – The right to respect for private and family life, home and correspondence
Article 8 requires the respect for private and family life, home and correspondence. Private life has been defined by the ECtHR as a broad concept, stating that the ‘respect for private life must also comprise to a certain degree the right to establish and develop relationships with other human beings’.
  Article 8 which is a qualified right requires the state to justify any interference by reference to their legality, necessity and proportionality.  
There is concern that a number of the welfare reform measures may be incompatible with Article 8.  For example, the under-occupancy rules or “spare bedroom tax” which came into force on 1st April 2013 will see a reduction of housing benefit for people living in council accommodation or other social housing who are assessed to have at least one extra bedroom. This measure is likely to have a huge impact on an individual’s private life and social well-being if they are forced to move away from friends, family, health and social care and other established support networks. Many people have already moved away from their community to an unfamiliar area to meet the bedroom requirement and in so doing lose their sense of location and place and may be at risk of social isolation and loneliness as a result.   Further, the measures may impact upon the enjoyment of family life if separated or divorced couples who share care of the children are only allowed one extra room between them – if the other keeps a bedroom for the children, it will be deemed “spare.”   
Many people may try to stay on in their current home but if they cannot keep up with payments they may face eviction. The ECtHR has consistently found that “the loss of one’s home is the most extreme form of interference with the right for respect for the home.”
 The UK Supreme Court has found that the proportionality of an eviction should be considered, and agreed with the Equality and Human Rights Commission that “proportionality is more likely to be a relevant issue in respect of occupants who are vulnerable as a result of mental illness, physical or learning disability, poor health or frailty”.
 
4. International Obligations
Under the Scotland Act both the Scottish Government and Parliament must also take into account the whole range of international human rights obligations by observing and implementing them.
.

International human rights obligations which the Scottish Ministers and Parliament must observe and implement include a broader spectrum of rights and obligations than those incorporated in the HRA. 
The International Covenant on Economic, Social and Cultural Rights (ESC rights)

The UK ratified the International Covenant on ESC rights in 1976. This requires the UK to respect, protect and fulfil rights such as the right to adequate housing, to an adequate standard of living, and to the highest attainable standard of health. 
These rights include immediate obligations, such as to ensure non-discrimination and prioritise the most vulnerable; to ensure the realisation of “minimum essential levels” of the rights as well as to take effective measures to ensure use of the maximum available resources to progressively realise those rights. ESC rights are internationally protected in a range of treaties, including the International Covenant on ESC rights, and in Europe via the European Social Charter. In the context of rising austerity measures the Chairperson of the UN Committee on ESC rights, Ariranga G Pillay (former Chief Justice of Mauritius), has advised all States Parties that they should “avoid at all times taking decisions which might lead to the denial or infringement of economic, social and cultural rights”.
 In his letter Chief Justice Pillay noted four requirements for any retrogressive measure. These were, in summary:

1. that it is temporary and covering only the period of crisis;

2. that it is necessary and proportionate, in that any other measure would be more detrimental to the realisation of ESC rights;

3. that it is not discriminatory and includes all possible steps to mitigate inequalities and disproportionate impact on the most marginalised;
4. that the minimum core content, which the International Labour Organisation states as being the “social protection floor”, is upheld at all times.
Germany and Latvia provide good examples of where states have integrated ESC rights into their domestic or constitutional law.  In Germany last year the Constitutional Court ruled that ESC rights require states to ensure a “dignified minimum existence” to asylum seekers
.  In Latvia, the Latvian Constitutional Court agreed with pensioners in 2009 that the Government should have explored less harsh measures to reduce the deficit before considering a substantial reduction in state pensions.

UN Convention on the Rights of Persons with Disabilities (CRPD)
The UK ratified the CRPD in 2009. Among the rights protected in the CRPD is the right of disabled people to live independently and to be included in the community. 

The Commission has noted concern that welfare reform measures will have a disproportionate impact on persons with disabilities.
  Disabled adults are twice as likely to live in low income households as non-disabled adults with 30% already classed as living in poverty.
 There is real concern that disabled persons might lose entitlement to passport benefits such as the Blue Badge and concessionary travel. According to the Department of Work and Pensions own Equality Impact Assessment 65% of households likely to be affected by the change contain a disabled person.  
UN Convention on the Rights of the Child (CRC) 

Among other things, the CRC requires that children must not be separated from their parents unless it is in their best interests.
  There is concern that some of the welfare measures including the bedroom tax will have a detrimental effect on children.   Scotland’s Commissioner for Children and Young People has noted that the welfare reforms, would “heap misery on families already struggling on the breadline”

5. Impact Assessment 
In an environment where there are financial constraints, a human rights framework can provide objective guidance which will assist balanced decision making on the use of reduced resources. These criteria include maintaining those minimum services and standards necessary to enable a dignified existence: prioritising the most vulnerable and ensuring no direct or indirect discrimination; limiting the extent and duration of any retrogression through identifying and using the maximum available resources for the progressive realisation of rights. There is a cost to bad decision making and a clear benefit for all, including governments and public authorities, in getting policies and budgetary decisions right the first time. The adoption of a human rights based approach can set legal ‘red lines’ below which states actions must not fall, e.g. in ensuring the cumulative effects of austerity renders nobody destitute It also ensures there is no disproportionate impact upon the most vulnerable by requiring a reasonable balance to be struck between any such impact and the potential cost savings. The use of a robust integrated equality and human rights impact assessment and human rights budget screening will ensure that human dignity and rights are placed at the heart of decision making. This is the approach which should be taken by both the UK and Scottish Governments as well as all public authorities.
Such an approach is not only good governance but is also the approach required to be taken by the tribunals and courts which come to adjudicate on specific cases arising from the austerity measures.

6. Conclusion

International human rights law provides a framework for the objective and fair allocation of reduced state resources, including in times of austerity.

To ensure this potential is realised people should be empowered to know and enjoy their rights, public authorities should be further enabled to put those rights into practice and a culture of accountability for the realisation of human rights should be advanced.

Empowerment: individuals and families impacted by welfare reform measures need to be made aware of their rights under domestic and international human rights law in order to protect themselves against any unjustifiable interference with such rights.

Ability: In both design by the UK Government and implementation by public authorities in Scotland, welfare reforms should be subject to an assessment of their impact on all of Scotland and the UK’s human rights obligations. 

Accountability: International human rights laws ratified by the UK should now be incorporated into domestic law to ensure that they are implemented by the UK Government and public authorities in Scotland and can be upheld in our courts.

The Commission hopes that these comments will be of assistance to the Welfare Reform Committee on 28 May 2013. 
Professor Alan Miller
Chair, Scottish Human Rights Commission
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